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PEEFACE. 


The  Manual  now  puMished  is  founded  on  lectures 
delivered  l)y  ine  as  Lecturer  on  Evidence  for  the 
Law  Society  of  Upper  Canada.  Some  of  those  wlio 
attended  repre>ented  that  tliey  wouM  be  gjlad  to  have 
these  Lectures  in  permanent  form.  They  stated  that 
other  students,  wlio  lia<l  not  been  able  to  attend, 
would  also  be  likely  to  derive  benefit  from  the  pub- 
lication. Two  of  those  who  did  attend,  Messrs.  Hans- 
ford and  Mussen,  undertook  to  make  all  necessary 
arrangements  and  to  do  the  work  of  proof-read- 
in<(.  etc.  I  agreed  to  put  the  MS.  in  as  good  form 
as  my  other  employments  would  permit,  and  the 
present  Manual  is  the  result.  It  does  not  pretend  to 
l)e  anything  more  than  an  attempt  to  answer  the  ques- 
tion, W/i<it  must  I  prove?  I  know  of  no  work  which 
solves  this  difficulty  for  beginners.  Roscoe  is  too 
minute,  and  his  book  is  intended  for  work  on  Circuit 
or  at  the  Sittings.     I  have  extracted  from  him  and 

other  authorities  such  general  principles  as  seemed  to 
me  material,  and  have  illustrated  these  selections  by 
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reference  to  Canadian  cases  wherever  the  citation 
seemed  apposite. 

I  have  added,  us  an  appendix,  the  new  Supreme 
Court  Rules  r(.datin<5  to  evidence,  and  also  the  Evi- 
dence Act,  as  contained  in  the  Revi.sed  Statutes  of 
Ontario,  1887. 

I  hope  the  Manual  will  be  fdund  useful  not  only 
to  students,  hut  also  to  memhers  of  tlie  profession  It 
will  he  more  than  i»ratifvin<;  to  me  if  it  justifies  the 
expectations  of  the  stud»'iits  who  thou«^ht  the  lectures 
deservinjf  of  reproduction. 

My  thanks  are  due  to  Messrs.  Hansford  and  Mus.sen, 
to  whom  it  is  really  owinj^  that  the  lectures  have 
been  put  into  their  present  shape.  Mr.  Hansford's 
services  have  been  particularly  valuable. 


R.  E.  KINGSFORD. 


34  Murray  Street, 

Toronto,  January,  1889. 
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ABBREVIATIONS. 


In  referring  in  tho  text  to  the  English  Reports  the  usual  mode  of 
citation,  as  given  in  English  digests,  has  been  followed.  The  following 
abbreviations  relate  to  Canadian  Htalules  and  Kepurls  :— 

A.Il Court  of  Appeal  Iteports,  Ontario. 

(3hy.  R Upper  Canada  Reports,  Court  of  Chancery  (Grant's), 

C.R Consolidated  Rules  of  Practice,  Supremo  Court  of 

Judicature,  Ontario. 

O.R Ontario  Reports. 

P.R   Practice  Reports. 

R.S.C Revised  Statutes  of  Canada. 

R.S.O.  (1887).  .Revised  SUitutcs  of  Ontario  (1887). 

S.C.R Supreme  Court  Reports,  Canada. 

U.C.C.P Upper  Canada  Reports,  Common  Pleas. 

U.C. R Upper  Canada  Reports,  Queen's  Bench. 
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i:>^  CIYIL  CASES. 


In  dealing  with  the  law  of  evidence  the  subject  may 
be  considered  with  regard  to : 

1.  The  nature  of  evidence. 

2.  The  object  of  evidence. 

3.  Proof  of  documentary  evidence. 

4.  Proof  by  witnesses. 

5.  Proof  by  affidavits  or  depositions. 
G.  The  eilect  of  evidence. 

The  knowledge  of  these  branches  may  be  described 
as  book  work. 

The  next  steps  in  dealing  with  evidence  are,  tho 
course  of  evidence  and  tlic  practice  at  Nisi  PriuS' 
Many  difficulties  formerly  met  are  now  settled  by 
Statute  and  Rules  of  Court,  which  arc  printed  as  an 
appendix  to  this  Manual. 

Finally,  the  essentials  of  proof  in  the  diffident  species 
of  actions  are  an  absolutely  necessary  application  of 
tho  law  of  evidence. 
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A  thorough  acquaintance  with  this  last  branch  can 
only  be  acquired  systematically  by  practice.  There 
are,  however,  certain  lines  of  proof  which  can  be 
pointed  out  as  being  appropriate  to  each  species  of 
action,  and  it  is  with  these  I  propose  to  deal. 

Before  commencing  the  discussion  of  the  evidence 
required  in  the  various  kinds  of  actions,  it  is  necessary 
to  explain  the  assumption  on  which  I  proceed. 

The  powers  of  amendment  now  given  to  the  courts 
are  very  extensive. 

See  Supreme  Court  Rules*  423,  444  and  780. 

The  words  of  C.  R.  423  are : 

The  Court  or  Judge  may  at  any  stage  of  the  pro- 
ceedings order  to  be  struck  out  or  amended  any  matter 
in  the  pleadings  respectively  wliich  may  be  scandalous, 
or  which  may  tend  to  prejudice,  embarrass  or  delay 
the  fair  trial  of  the  action. 

C.  R.  444  is  as  follows : 

The  Court  or  a  Judge  may  at  any  time,  and  on  such 
terms  as  to  costs  or  otherwise  as  to  the  Court  or  Judge 
may  seem  just,  amend  any  defect  or  error  in  any  pro- 
ceedings; and  all  such  auiendments  may  be  made  'ti3 
may  be  necessary  for  the  advancement  of  justice,  cle- 
teruiining  the  real  question  or  issue  raised  by  or  de- 
pending on  the  proceedings,  and   best  calculated  to 

•  Referred  to  hereafter  by  the  abbreviation  **  C.  R.,"  as  in  volume  of 
Consolidated  Rulea. 
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secure  the  giving  of  judgment  according  to  the  very 
right  and  justice  of  the  case. 

C.  R.  780  allows  amendments  of  clerical  slips. 

How  the  powers  of  amendment  have  been  applied 
can  be  seen  in 

Gour/h  V.  Bench,  6  0.  R.  706. 
Neil  V.  Park,  10  R  R.  47G. 
Rijan  V.  Fish,  Ibid  187. 
Hare  v.  Caivthrope,  11  P.  R.  353. 

It  follows  that  a  case  based  on  a  certain  set  of  plead- 
ings may,  by  amendment,  become  so  altered  as  to  be  a 
different  species  of  claim.  The  requisites  for  proof 
will  vary  as  the  amendments  vary.  The  fact  that  the 
nature  of  tbe  case  has  altered  does  not  alter  the  requi- 
sites for  the  proof  of  the  amended  claim.  My  assump- 
tion, then,  is  that  the  precise  claim  has  been  defined, 
whether  on  the  pleadings  as  they  originally  stood  or 
by  amendment. 

Again,  it  is  necessary  to  call  attention  to  the  dis- 
tinction between  the  English  and  Ontario  systems  of 
Tjleadinrj. 

In  Ontario,  C.  R.  403  provides  that  "  the  silence  of  a 
pleading  as  to  any  allegation  contained  in  the  previous 
pleading  of  the  opposite  party  is  not  to  be  construed 
into  an  implied  admission  of  the  truth  of  such  allega- 
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tion."  C.  R.  400  requires  "  each  party  [to]  admit  such 
of  the  material  allesrations  contained  in  the  statement 
of  claim  or  defence  of  the  opposite  party  as  arc  true." 

The  English  Rules  (Order  19,  Rules  17,  20,  22)  pro- 
vide that  the  want  of  denial  of  a  fact  will  operate  as 
an  admission,  and  will  entitle  a  party  to  move  for 
judgment. 

In  other  words,  in  Ontario  the  plaintiff  must  prove 
his  case ;  in  England  he  may  not  be  compelled  to  do  so. 

If  this  distinction  is  not  borne  in  mind  English  cases 
may  mislead  here. 

A  further  point  to  be  remarked  is  the  effect  of  a 
non-suit  under  C.  R.  797.  By  that  rule  "any  judg- 
ment of  non-suit,  unless  the  Court  or  a  Judge  other- 
wise directs,  shall  have  the  same  effect  as  a  judgment 
upon  the  merits  for  the  defendant ;  but  in  any  case  of 
mistake,  surprise,  accident,  or  otherwise,  any  judgment 
of  non-suit  may  be  set  aside  on  such  terms  as  to  pay- 
ment of  costs  and  otherwise  as  to  the  Court  or  Judge 
shall  seem  just." 

The  consequences  of  a  failure  to  prove  the  plaintiff's 
case  may  be  more  serious  under  this  rule  than  for- 
merly. 

I  now  proceed  to  consider  the  various  species  of 
actions  in  their  order,  and  the  mode  in  which  I  pro- 
pose to  deal  with  the  subject  is  to  adopt  the  general 
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division  of  actions,  viz.,  those  on  contracts  (simple  or 
by  specialty),  and  those  on  wrongs  independent  of  con- 
tract, and  to  state: 

1.  Where  necessary,  observations  as  to  tae  gist  of 
the  action. 

2.  Plaintiff's  case. 

3.  Defence. 

On  the  latter  point,  only  special  defences  will  be 
noticed.  Defences  which  may  be  common  to  all  actions 
will  be  discussed  in  the  sequel. 
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PART    I. 


ACTIONS  ON  SIMPLE  CONTRACTS. 


The  actions  under  this  headinsj  are  as  follows : — 

Paor 

Sale  of  real  property 7 

Use  and  occupation 15 

Waste,  bad  husbandry,  etc 19 

Bills  of  exchanj^e,  cheques  and  promis- 
sory notes 22 

Policy  of  insurance 28 

Contract  of  affreipfhtment 85 

Guarantee 39 

Warranty     .     .• 41 

Promise  of  marriage 45 

Award 47 

Solicitor's  bill 49 

Against  solicitor  for  negligence  ....  50 

By  medical  practitioners 51 

For  wajxes  or  wronfjful  dismissal    ...  52 

Not  accepting  goods 53 

Not  delivering  goods 56 

Goods  sold  and  delivered 57 

Work  and  materials 62 

Money  paid 65 

Money  lent 66 
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SALE  OF   REAL   PROPERTY. 

Paob 

Money  had  and  received 67 

Account  stated 70 

Against  carriers 70 

Against  innkeepers 75 

Against  pawnbrokers 7G 


ACTION   ON   SALE   OF   REAL  PROPERTY. 

This  action  may  be  brouglit  either  by  vendor  against 
vendee,  or  bv  vendee  a^jainst  vendor.  It  includes 
claims  for  specific  performance  of  contracts  of  sale,  and 
is  often  met  by  a  counter  claim  for  rescission  of  the 
alleged  contract.  It  frequently  ends  in  a  reference  as 
to  damage  sustained  by  aggrieved  party. 


VENDOR  AGAINST  VENDEE. 

In  an  action  on  sale  of  real  property  by  vendor 
against  vendee  on  purchaser's  default,  the  plaintiff 
must  prove : 

1.  The  contract. 

2.  The  performance  bj^  himself  of  all  conditions 
precedent. 

3.  The  default. 

As  to  iiroof  of  the  contract,  f.!ie  provisions  of  the 
Statute  of  Frauds  (29  Car.  II.  c.  2,  s.  4)  must  be  borno 
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in  mind.     A  dofoncc  under  this  statute  must  now  bo 
pleaded  specially. 

Grecnizcn  v.  Budih,  13  A.  R.  481. 

When  it  is  so  pleaded  it  will  bo  necessary  to  prove 
a  contract  in  writini^. 

See  Cleaver  v.  North  of  Scotland  M.  Co.,  27  Chy.  o08. 

A  question  often  arises  as  to  what  is  an  "  interest  in 
or  concerning"  land,  etc.,  within  section  4  of  above 
Act. 

The  note  or  memorandum  required  by  the  statute 
must  be  in  writinjj,  and  signed  b}-  the  party  to  bo 
charged  therewith,  or  some  other  person  by  him  law- 
fuU^'  authorized.  Subject,  terms,  and  names  of  the 
parties  must  appear. 

As  to  names, 

Sec  }Yilmot  v.  Siallrv,  2  0.  R.  78. 
Cameron  v.  Spikhuj,  25  Chy.  IIG. 

As  to  terms, 

Sec  Dcvinc  v.  Griffin,  4  Chy.  C03. 

It  is  not  necessary  that  the  names  or  terms  should 
appear  in  any  single  paper.  The  contract  may  be 
collected  from  several  connected  papers. 

llocldcaii  V.  Btdwcll,  Dra.  845. 
Kennedy  v.  Oldham,  15  O.  R.  433, 
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Tlie  pnnnoetion  ourjlit  to  appear  on  the  papers,  and 
not  by  extrinsic  oral  evidence  only. 

MrC/ai};i  v.  .VrCrarhc)},  ;3  O.  R.  590. 

Wlun  a  proposal  is  made  in  writincj  by  one  party 
and  accepted  by  the  other,  either  verbrdly  or  by  actinj^ 
upon  it,  the  contract  is  a  written  one. 

jai'is  v.  Abdl,  10  A.  R.  22G. 

An  apfrcoment  good  under  the  Statute  of  Frauds 
can,  it  seems,  be  wholly  rescinded,  but  cannot  be  varied 
by  a  subsL'ipient  oral  asfreemcnt. 

Goss  V.  Loril  Xii</('iif,  5  B.  &  A.  58.  (See  p.  93  2^ost.) 

The  person  authorized  by  the  party  to  sign  need 
nob  bo  authorized  in  writing.     As  to  telegrams,  see 

Gothriv  v.  Francis,  L.  J.  5  C.  P.  295. 
Ifrvlrl  v.  Pctpr,  L.  J.  G  Exch.  7. 
Mclurrrcn  v.  Johnson,  G  O.  R.  101. 
McCarthy  v.  Cooper,  12  A.  R.  284. 

Wliere  tlicro  has  been  a  part  performance  of  a  con- 
tract falling  within  the  provisions  of  the  Statute  of 
Frauds  (sec.  4),  although  there  is  no  written  note  or 
memorandum  of  the  agreement,  as  required  by  the 
section,  spocilic  performance  will  be  ordered. 

Aldcrson  v.  Maddlson,  8  A  pp.  Ca.  420. 
Camphdl  v.  McKcrricher,  G  0.  R.  85. 
Coates  V.  Coates,  14  0.  R.  195. 
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The  Courts  will  enforce  the  contract  where  the  ab- 
sence of  a  written  memorandum  is  caused  by  fraud. 

The  plaintiff  must  next  prove  performance  of  con- 
ditions precedent. 

If  the  vendors  title  be  put  in  issue,  he  must  prove  it. 
This  is  generally  done  on  reference.  The  Court  refers 
the  question  of  title  to  the  Master  to  report  upon,  re- 
serving costs  until  he  shall  have  made  his  report. 

See  Vendors  and  Purchasers  Act  (R.  S.  O.  1887, 
c.  112)  and  the  Act  respecting  the  law  and  transfer 
of  property  (R.  S.  0.  1887,  c.  100),  and  also  the  pro- 
visions of  the  Registry  Act  as  to  the  effect  of  register- 
ing. These  enactments  have  rendered  evidence  of 
title  more  simple. 

When  a  day  is  fixed  for  completion,  unless  the  ven- 
dor make  out  a  good  title  by  that  day  the  purchaser 
was  at  law  entitled  to  rescind  the  contract ;  but  not 
so  in  equity,  which  now  prevails.  The  equitable  prin- 
ciple does  not  apply  where  the  property  fluctuates  in 
value  from  day  to  day,  as  in  the  case  of  a  life  ann^nty. 

Withy  V.  Cottle,  Turn.  &  R.  78, 
See  also  Sanderson  v.  Biirdett,  16  Chy.  119. 


or  of  a  reversion, 

Patrick  V.  Milner,  2  C.  P.  D.  342, 
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nor  where  property  is  bought  for  the  purpose  of  resi- 
dence 

TilUy  V.  Thomaii,  L.  J.  3  Chy.  61. 

See  also  Crossjicld  v.  Gould,  9  A.  R.  218. 

An  averment  of  readinessi  to  convey  is  negatived 
by  proof  of  a  defective  title,  for  it  negatives  ability  to 
convey. 

De  Medina  v.  Norman,  9  M.  &  W.  820. 

Accidental  deterioration  after  the  date  of  the  con- 
tract is  a  loss  which  must  fall  on  the  vendee. 

Robertson  v.  Skelton,  12  Beav.  260. 
See  also  Stephenson  v.  Bain,  8  P.  R.  258. 

The  Court  has  co<xnizance  of  all  the  rights  of  all  the 
parties  arising  out  of  an  agreement ;  and  if  either  is 
entitled  to  damaijes  the  Court  ouofht  to  ascertain  them. 

Casey  v.  Hanlon,  22  Chy.  445. 
See  also  Ledyard  v.  McLean,  10  Chy.  139. 
Goiigk  V.  Bench,  6  O.  R.  699. 

A  reference  havini;  been  taken  in  the  latter  case  the 
result  is  reported  in  9  ?.  R.  431.  The  conduct  of  the 
party  asking  damages  being  held  to  be  virtually  fraudu- 
lent, he  was  declared  to  be  disentitled  to  daniajios. 

As  to  costs,  the  ordinary  rule  in  a  vendor's  suit  is 
that  the  costs  are  given  against  him  up  to  the  time 
when  he  has  first  shown  a  good  title ;  but  where  the 
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question  as  to  title  is  net  the  chief  matter  in  dispute 
the  costs  will  follow  the  result. 

Laird  v.  Paton,  7  0.  R.  137. 

When  the  price  is  payable  by  instalments  the  pur- 
chaser of  land  has  a  right  to  have  a  reference  as  to 
title,  and  to  have  title  manifested  before  he  makes  a 
single  payment. 

Caviero7i  v.  Carter,  9  O.  R.  42G. 

If  the  parties  have,  before  suit,  carried  out  any  of 
the  terms  of  a  contract,  such  executed  portions  will 
not  be  disturbed. 

Pech  V.  Poivell,  11  S.  C.  R.  494. 


1 


DEFENCE.* 

Denial  of  contract.  SeeC.  R.  418.  Tliis  rule  requires 
the  defendant  specifically  to  allege  in  his  defence  that 
he  relies  on  the  Statute  of  Frauds,  or  on  fraud,  or  mis- 
description. 

The  position  of  a  defendant  resisting  a  claim  is  more 
favourably  considered  than  that  of  a  plaintiff  endeav- 
ouring to  enforce  an  agreement,  the  terms  of  which 


*  Seo  post  as  to  defences  available  in  actions  generally.  In  this  Part  a 
tow  special  observations  only  are  made  with  regard  to  defences  peculi- 
arly applicable  to  the  action  under  consideration.    See  page  5  ante. 
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;i  may  not  have  been  defined  so  as  to  clearly  satisfy  tho 
f  requirements  of  the  statute. 

Lawrence  v.  Erriufjtun,  21  Chy.  261. 

Where  more  than  one  person  is  employed  by  tho 
■M  vendor  to  bid  at  a  sale  by  auction,  this  will  be  deemed 
1  a  fraud.     See  R.  S.  O.  1887,  c.  100. 

Other  special  defences  are :  Imperfection  of  title, 
M  defects  in  subject-matter  of  contract. 
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VENDEE  AGAINST  VENDOR. 

If  vendor  refuse  or  is  unable  to  complete  his  con- 
tract, purchaser  may  sue  for  damages;  or  if  purchaser 
has  paid  a  deposit  or  part  of  purchase  money,  and  has 
not  taken  possession,  ho  may  sue  to  recover  his  money. 
So,  if  fraud  practised,  he  may  rescind  and  sue  for 
deposit. 

In  a  special  action  on  the  contract  by  the  purchaser, 
he  must  prove  the  contract.  He  must  prove  the  per- 
formance of  conditions  precedent. 

To  enable  purchaser  to  maintain  an  action  for  money 
had  and  received  in  order  to  recover  the  deposit  the 
contract  must  be  disaffirmed  ab  initio  upon  grounds 
entitling  him  to  such  disaffirmance. 

When  plaintiff  seeks  to  recover  the  deposit  ho  must 
prove   payment   to   defendant  or   defendant's  agent. 
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Where  the  contract  is  oral  he  can  recover  deposit  only, 
but  no  damages.    In  other  cases  he  may  get  the  deposit 
with  interest  and  expenses  oi'  investigating  title,  etc. 
Farquhar  v.  FaHci/,  7  Taunton  592. 

If  the  purchaser  has  taken  possession  of  the  prem- 
ises under  the  contract,  he  has  adopted  the  contract, 
and  cannot  disaffirm  it  afterwards  by  quitting  the 
premises.     His  remedy  is  then  on  the  contract  itself. 

Blackburn  v.  Smith,  2  Ex.  783. 

Whore,  on  a  sale  of  land,  there  has  been  a  conveyance 
perfected,  and  the  seller  having  no  title,  the  purcha.ser 
is  evicted,  unless  fraudulent  misstatement  or  conceal- 
ment is  made  out,  there  can  be  no  action  except  on  the 
covenants,  and  where  there  are  no  covenants,  or  none 
that  will  extend  to  the  cause  of  action,  there  can  be  no 
action  against  the  vendor. 

Thomas  v.  Crooks,  11  Q.  B.  579. 

The  purchaser  is  not  in  general  entitled  to  recover 
"  fancy  "  compensation  where  the  vendor  is,  without 
fraud,  incapable  of  making  a  title. 

Bain  v.  Fotherglll,  L.  R.  7  H.  L.  158. 

Where,  however,  the  sale  does  not  go  off'  for  want 
of  title,  but  by  reason  of  the  refusal  of  the  vendor  to 
take  the  necessary  steps  to  give  possession,  the  plain- 
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I  tiff  can  recover  daraag03  for  the  loss  of  the  bargain, 
the  measure  of  damages  being  the  ditierence  between 
the  contract  price  and  the  market  price  at  the  time  of 

I  the  breach.     (S.  C.) 

Where  the  contract  contains  a  variety  of  stipula- 
tions of  different  importance,  and  one  sum  is  stated 
to  be  payable  on  breach  of  performance  of  any  one  of 
them,  then,  though  it  be  called  liquidated  damages,  it 
is  in  reality  a  penalty,  and  the  actual  damage  sustained 
is  alone  recoverable. 

Ex  pte.,  Capper,  4  Ch.  D.  724. 


ACTION  FOR  USE  AND  OCCUPATION. 


Founded  on  11  Geo.  11.,  c.  19,  s.  14.* 

This  is  a  form  of  action  on  the  case,  based  on  the 
[relationship  of  landlord  and  tenant. 

Action  of  debt  for  rent  on  a  contract  for  use  and 
[occupation  lies  at  common  law,  an  1  not  on  this  statute. 

The  plaintiff  proving  a  legal  title  to  the  premises, 

*Thc  soction  is  as  follows:-  It  shall  be  lawful  for  landlords,  where  tho 
lagrcemont  is  not  by  deed,  to  recover  a  reasonable  satisfaction  for  tho 
[lands,  tenements,  or  hereditaments  held  or  occupied  by  the  defendants  in 
Ian  action  on  the  case  for  the  use  and  occupation  of  what  was  so  held  and 
Icnjoycd;  and  if,  on  the  trial  of  such  action,  any  parol  demise  or  any  agree- 
iment  (not  being  by  deed)  whereon  a  cert.ain  rent  was  reserved  shall  appear, 
the  plaintiff  shall  not,  therefore,  be  nou-suitcd,  but  may  make  use  thereof 
1  evidence  of  the  quantum  of  damages  to  bo  rocoverod. 
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and  a  mere  naked  possession  by  the  defendant,  is  en- 
titled to  a  verdict.     He  need  not  prove  an  attornment 
or  contract  between  himself  and  defendant. 
Price  V.  Lloyd,  3  U.  C.  R.  120. 

In  ClencUnniiif/  v.  Turner,  9  0.  R.  34,  a  defendant 
counter  claimed  for  use  and  occupation  against  a  plain- 
tiff.    He  was  held  not  entitled  on  the  evidence. 

If  defendant  has  come  in  under  plaintiff,  or  has 
acknowledged  title  by  payment  of  rent  or  otherwise, 
ho  cannot  dispute  plaintiff's  title,  but  he  may  show  it 
has  expired. 

In  general,  title  of  plaintiff  is  established  by  the 
production  of  writing  or  agreement,  which  is  proved 
in  the  usual  manner;  but  if  there  be  no  actual  lease 
or  agreement,  the  plaintiff's  title  may  be  established 
by  evidence  of  the  defendant  having  paid  rent  to  him 
or  submitted  to  a  distress.  Notice  to  produce  the  re- 
ceipt for  rent,  or  the  notice  of  distress,  should  in  such 
cases  be  given  by  the  plaintiff 

If  it  appear  from  the  plaintiff's  witnesses  that  de- 
fendant holds  under  a  written  agreement  not  produced, 
plaintiff  will  not  be  allowed  to  give  oral  evidence  of 
the  hoMing;  but  if  plaintiff  has  made  out  a  prima 
'  «cie  co.se,  and  the  defendant  seeks  to  show  that  he 
■  .;•!  ds  under  a  written  agreement,  he  must  produce  the 
iiiilrument,  or  his  objection  is  untenable. 
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There  must  be  an  occupation  or  holding,  actual  or 
constructive ;  therefore  a  tenant  who  has  agreed  to 
take  premises,  but  has  not  entered,  is  not  liable  to  an 
action  for  use  and  occupation. 

It  [^  2)rlina  facie  sufficient  for  the  plaintiff  to  prove 
that  tlie  defendant  did  occupy  the  premises,  and  the 
continuance  of  tlie  occupation  will  be  presumed  until 
the  C(mtraiy  appears. 

If,  after  tlie  determination  of  a  lease,  the  tenant 
holds  over  and  pays  rent,  such  holding  over  and  pay- 
ment of  the  rent  are  conclusive  evidence  of  a  tenancy; 
and  he  will  be  liable  in  an  action  for  use  and  occupa- 
tion for  the  time  that  he  occupies  the  premises. 

Bishop  V.  Jloiuanl,  2  B.  &  C.  100. 

It  is  not  necessary  that  there  should  be  an  express 
contract  creating-  the  relation  of  landlord  and  tenant 
between  the  parties;  the  relation  may  be  implied. 
Thus  where  the  defendant  lias  entered  under  a  con- 
tract for  sale,  which  ultimately  goes  off,  and  his  occu- 
pation has  been  a  beneficial  one,  he  may  be  liable  in 
this  action,  but  only  for  the  period  since  the  putting 
an  end  to  the  contract. 

Howard  v.  Shaw,  8  M.  &  W.  US. 

Winterbuttum  v.  In /ham,  7  Q.  B.  Gil. 

Barrows  v.  Gates,  8  U.  C.  C.  P.  121. 
3 
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Where  rent  is  mentioned  in  the  lease  or  agreement, 
such  rent  will  be  the  measure  of  tlaniagcs ;  but  where 
there  is  no  lease,  the  value  of  the  premises  must  be 
proved. 

Executors  may  sue  for  use  and  occupation  of  testa- 
tor's land  during  his  lifetime,  but  not  where  the  agree- 
ment has  been  that  the  tenant  should  pay  in  produce, 
not  money. 

Wallis  V.  Harold,  23  U.  C.  R.  279. 

DEFENCE. 

The  defendant  may  rely  on  termination  of  tenancy, 
either  by  expiry  of  landlord's  title,  or  notice  to  quit,  or 
eviction,  or  the  bringing  of  an  action  of  ejectment,  or 
payment,  or  that  the  premises  have  been  knowingly 
let  for  an  immoral  purpose. 

Where  it  is  quite  evident  that  defendant  did  not 
occupy  under  the  plaintiff,  or  with  his  permission, 
either  express  or  implied,  but  under  a  third  party,  the 
plaintiff  will  be  non-suited. 

McDonald  v.  Brcnnan,  5  U.  C.  R  599. 


liiiiiil 


The  defendant  in  the  case  of  a  ready-furnished  house 
may  rely  upon  the  defence  that  there  has  been  no 
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beneficial  occupation,  whether  by  reason  of  the  house 
beintj  infested  with  vermin. 

Smith  V.  Marrahle,  11  M.  &  W.  5, 

or  of  defective  drainage, 

Wilson  V.  Finch  Ilatton,  2  Ex.  D.  33G. 

The  tenant  may  give  up  occupation,  and  then  ceases 
to  be  liable  to  pay  rent.  Not  so  in  the  case  of  an  un- 
furnished house. 

Hart  V.  Windsor,  12  M.  &  W.  68,  86. 

The  Statute  of  Limitations  is  a  good  defence  in  an 
action  against  a  person  who  has  been  tenant  from  year 
to  year,  but  who  has  not,  within  the  last  six  years, 
occupied  the  premises,  paid  rent,  or  done  any  act  from 
which  a  tenancy  may  be  inferred,  though  no  notice  to 
quit  has  been  given. 

LeUjh  v.  Thornton,  1  B.  &  A.  625. 

If  landlord  has  distrained  and  retained  the  distress, 
though  insufficient  in  amount,  he  cannot  maintain  the 
action. 


ACTION  FOR  WASTE,  BAD  HUSBANDRY,  ETC. 

Action  for  waste  lies  on  a  contract  not  under  seal, 
express  or  implied,  and  is  in  some  cases  founded  on 
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wronj^,  independent  of  contract,  arising  out  of  the  rela- 
tion of  landlord  and  tenant.  Jn  the  former  case  the 
plaintiff  must  prove  the  contract,  and  the  acts  com- 
plained of  which  form  the  violation  of  the  contract. 
In  the  latter  case  the  plaintitF  will  have  to  prove  the 
demise,  the  hreach  of  covenant,  and  in  both  cases  the 
damajje. 

The  general  rule  as  to  waste  at  co'innon  lav.'  is,  that 
in  order  to  constitute  it  there  must  be  a  diminution  of 
value  of  the  estate  by  it,  or  an  increased  burden  upon 
it,  or  an  impairing  of  the  evidence  of  title. 

Huntley  v.  Russell,  13  Q.  B.  572. 

The  right  of  a  remainder-man  to  .sue  tenant  for  life 
for  waste  arises  when  the  waste  is  committed,  and  the 
Statute  of  Limitations  then  bejjins  to  run. 

Higginhotham  v.  Hawkins,  L.  R.  7  Chy.  G76. 

In  this  action  the  defendant  is  entitled  to  the  ver- 
dict unless  the  damages  are  substantial. 

Dohevty  v.  Allman,  3  Ap.  Cas.  733. 

Where  the  intention  of  the  testator  requires  that  an 
estate,  devised  in  terms  larger  than  a  mere  life  estate, 
shall  be  cut  down  to  a  life  estate  in  order  to  give  etfect 
to  other  conflicting  dispositions  of  the  same  property, 
there  the  Court  will  deal  with  such  a  life  estate  as  one 
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uninipcuchablc  for  waste.    In  this  case  White  v.  Brigga, 

2  Phil.  '^83,  (listiii!:juislied,  and  life  tenant  held  liahle 

for  waste. 

Clow  V.  Clow,  4  O.  R.^'J55. 

A  tenant  for  life  in  this  country  may  cut  down  tim- 
ber in  the  proper  cause  of  good  husbandry,  in  order  to 
hrinrj  the  proper  pi'oportioti  of  the  land  under  cultiva- 
tion, and  perlinps  destroy  such  timber;  but  he  cannot 
cut  down  timber  even  for  the  same  purpose  and  sell  it. 

Saunders  v.  Brenkie,  5  0.  R.  G03. 

A  tenant  in  common  is  not  liable  to  his  co-tenants 
for  cufctinjr  timbtn*  on  the  common  property. 

Munsie  v.  Lindsay,  10  P.  R.  173. 

If  tlie  reversion  be  not  injured  by  the  acts  com- 
plain(^d  of,  there  can  be  no  waste  and  no  forfeiture. 
Iloldcrncss  v.  Ltivtj,  11  O.  R.  1. 

It  is  not  waste  in  a  tenant  for  life  to  cut  down  tim- 
ber on  wild  land  for  the  sole  purpose  of  bringinor  it 
into  cultivation,  provided  the  inheritance  be  not  dam- 
aged thereby,  and  it  is  done  in  conformity  with  the 
rules  of  good  hu.sbandry. 

Drake  v.  Wigle,  24  U.  C.  C.  P.  405. 

It  is  a  question  for  the  jury  to  find  if  the  acts  com- 


I 


Pl 

i 

1  ; 

1 

I  ih 


22 


MANUAL   OF   EVIDEXCE   IN   CIVIL   CASES. 


plained  of  amount  to  a  breach  of  the  covenant  not  to 
commit  waste, 

Camphdl  V.  ShiAds,  44  U.  C.  R.  449. 

The  obligation  to  ffond  Jiushandry  arises  either  by- 
contract  or  mere  relation  of  tenant,  not  with  us  from 
local  custom.     As  to  custom,  see 

Barroives  v.  Cairns,  2  U.  C.  R.  288, 

followed  in 

Kaatz  V.  White,  19  U.  C.  C.  P.  36. 

As  to  proof  of  breach  of  covenant  to  repair  or  to  use 
good  husbandry,  see  post,  page  114. 


.   ACTIONS  ON  BILLS  AND  NOTES. 
See  R.  S.  0.  c.  123,  and  C.  R.  301,  303,  631,  679. 

PAYEE  V.  MAKER  OF  NOTE  OR  ACCEPTOR  OF  BILL. 

Plaintiff  must  prove  handwriting  of  person  whose 
name  appears  as  maker  of  note  or  acceptor  of  bill. 

The  acceptance  is  proved  by  evidence  of  the  accept- 
or's handwriting,  and  the  production  of  the  bill  with 
such  proof  is  prima  facie  evidence  of  acceptance  be- 
fore action  brought,  as  the  presumption  is  that  it  was 
accepted  within  a  reasonable  time  after  date,  accord- 
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in^  to  tho  rcijular  coarse  of  business,  and  before  ma- 

turity. 

Jlohcrfs  V.  Bet  hell,  12  C.  i>.  778. 

If  several  (not  partners)  are  acceptors,  tho  hand- 
writing of  all  must  1)0  proved. 

Girty  V.  Palmers,  1  Esp.  135. 

If  one  of  several  partners  accepts  a  hill  drawn  on 
the  firm,  it  is  sufficient  to  prove  the  partnership  and 
liis  handwriting;  in  an  action  against  all. 

Mason  v.  .Rurnsey,  1  Campbell  384. 

It  is  a  good  defence  that  the  plaintifT  had  notice  that 
the  firm  would  not  be  bound  by  such  an  acceptance, 

Jones  V.  Corhett,  2  Q.  B.  828, 

or  that  the  bill  was  not  accepted  for  partnership  pur- 
poses, and  that  there  was  covin  between  tho  partner 
who  accepted  and  tho  plaintiff. 

If  the  acceptance  is  by  an  agent,  his  authority  and 
handwriting  must  be  proved. 

Proof  of  presentment  is  necessary  against  tho  ac- 
ceptor on  a  qualified  acceptance,  but  not  on  a  general 
acceptance,  even  where  the  bill  is  payable  on  demand. 

If  the  bill  or  note  be  payable  after  sight,  it  must  be 
presented  in  order  to  charge  the  acceptor  or  maker. 
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INPORSEE  V.    MAKER  OR  ACCEPTOR. 

Plaintiff  must  first  prove  the  making  of  the  note  or 
acceptance  of  the  bill.  The  acceptance  admits  the 
drawinjT.  Then  the  indorsement  must  be  proved,  and, 
if  special,  it  must  appear  that  the  indorsee  is  the  per- 
son described  in  it. 

If  instrument  be  payable  to  bearoT,  or  indorsed  in 
blank,  it  is  unnecessary  to  prove  a  sub.senuent  indorse- 
ment unless  alleged.  A  promise  to  pay,  or  an  offer  to 
renew  a  bill  or  note  made  to  the  indorsee  after  it  is 
due,  is  an  admission  of  the  holder's  title,  and  will 
'  make  the  proof  of  indorsement  unnecessary ;  but  the 
admission  of  the  indorser  is  evidence  against  him  only, 
not  against  other  parties. 

"When  the  indorsement  is  by  an  agent,  it  is  necessary 
to  show  that  the  person  by  whom  the  indorsement  is 
written  had  the  authority  of  the  person  whose  name 
is  written.  In  such  a  case  an  authority  to  draw  does 
not  of  itself  impart  an  authority  to  indorse  bills,  but 
it  is  a  fact  which  ought  to  go  to  the  jury  as  evidence. 

All  the  indors.^  ncnts  that  have  been  stated,  though 
unnecessary,  must  bo  proved  against  the  acceptor. 
Waynam  v.  Bend,  1  Campbell  175. 

By  striking  out  intermediate  indorsements  the  plain- 
tiff loses  the  security  of  those  iudorsers. 
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When  a  bill  is  indorsed  in  blank,  possession  is  suffi- 
cient i^rinia  facie  title,  and  several  plaintiffs  suing  as 
indorsees  need  not  prove  that  they  are  in  partnership, 
or  that  the  bill  was  indorsed  to  them  jointly. 

Ord  V.  Portall,  3  Campbell  239. 

But  where  it  is  speciallj'"  indorsed  to  a  firm  the  part- 
nership must  be  proved  to  consist  of  the  plaintiffs,  if 
sued  in  individual  names  of  persons  composing  firm, 
and  not  firm  name. 
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DRAWER  V.  ACCEPTOR. 

When  a  bill,  though  not  payable  to  the  drawer's 
own  order,  has  been  dishonoured  by  the  acceptor  and 
taken  up  by  the  drawer,  he  may  sue  the  acceptor. 

Siminonds  v.  Pamiinter,  1  Wilson  185. 

He  must  prove : 

1.  The  acceptance. 

2.  The  presentment  to  the  defendant  and  his  reifusal 
to  pay,  which  may  bo  done  by  calling  the  person  who 
presented  the  bill,  or  by  proving  a  promise  by  che  de- 
fendant to  pay,  which  dispenses  with  proof  of  the  pre- 
sentment. 

3.  The  return  of  the  bill  to  and  payment  thereof  by 
the  plaintift'. 
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PAYEE  OR   INDORSEE  v.    DRAWER. 

The  plaintiff  must  prove : 

1.  The  drawing  of  the  bill. 

This  must  be  proved  by  evidence  of  the  drawer's 
handwriting,  or,  if  drawn  by  an  agent,  by  proving  the 
authority  of  the  agent  and  his  handwriting. 

2.  Presentraenli  to  the  drawee  for  acceptance,  or  to 
the  acceptor  for  payment. 

It  is  not  sufficient  to  show  that  the  bill  was  pre- 
sented to  some  person  on  the  drawee's  premises  with- 
out connectin<j  him  with  the  drawee. 

Cheek  V.  Roper,  5  Esp.  175. 

The  bill  must  be  left  with  the  drawee  for  twenty- 
four  hours,  unless  during  that  time  he  either  accept  or 
refuse  to  do  so. 

Van  Dieman  v.  Victoria,  L.  R.  3  P.  C.  543. 

A  part  payment,  or  a  promise  to  pay  after  the  bill 
is  due,  is  prima  facie  evidence  as  an  admission  that 
the  bill  was  duly  presented. 

Lundle  v.  Robertson,  7  East  231. 

3.  Default. 

4.  Notice  of  dishonour. 

See  Merchants  Bank  v.  McDougall,  30  C.  P.  236. 

6.  In  case  of  an  indorsee,  the  indorsements. 
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First  prove  indorser's  siornature,  which  admits  ability, 
and  signature  of  every  antecedent  party ;  then  pre- 
sentment for  payment  or  acceptance  and  dishonour  ; 
lastly,  notice  of  dishonour  or  competent  excuse  for 


neglecting  to  give  it. 
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DEFENCES  TO  ACTIONS  ON  BILLS  OF  EXCHANGE 
AND  PROMISSORY  NOTES. 

The  principal  defences  are  as  follows  : 

Negotiation  of  overdue  or  dishonoured  bill. 
Loss  of  bill. 
Alteration. 
Payment. 

Failure  or  want  of  consideration. 
Fraud. 
Forgery. 
Illegality. 

Illegality  of  consideration. 
Agreements  at  variance  with  bill  or  note. 
Voluntary  discharge  and  waiver. 
Alteration,   of  the  position  of  the   parties,  giving 
time,  etc. 
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ACTION  ON  POLICY  OF  INSURANCE. 

MARINE  INSURANCE. 

The  plaintiff  may  be  called  on  to  prove  the  followinj:^ 
facts : — 

1.  The  subscription  or  execution  of  the  policy  by 
the  defendant. 

The  policy  roust  be  produced  and  proved,  and  if 
subscribed  by  an  agent  of  the  defendant  the  hand- 
writing and  authority  of  the  agent  must  be  proved. 
If  the  authority  of  the  agent  was  in  writing,  it  should 
generally  be  produced ;  but  the  authority  may  also  be 
proved  by  showing  that  the  defendant  has  recognized 
the  act  of  the  agent  in  this  instance,  or  in  other  similar 
instances  in  which  he  subscribed  policies  for  the  de- 
fendant. 

Neal  V.  Erving,  1  Esp.  61. 

BrocJdehank  v.  Sugrue,  5  C.  &  P.  21. 

2.  The  interest  of  the  party  as  averred. 

Insurances  without  interest,  or  wagering  policies  on 
British  ships  or  goods  therein,  are  void  by  19  Geo.  II. 
c.  37,  s.  1,  and  the  interest  must  be  proved  otherwise 
than  by  the  policy  itself.  In  the  case  of  foreign  ships 
interest  need  not  be  alleged  or  proved. 

A  party  has  a  right  to  insure  property  over  which 
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he  has  an  equitable  lien.  Neither  the  actual  nor  con- 
structive possession  of  the  property  is  necessary  to  be 
in  the  insurer,  either  at  the  time  of  issue  of  the  policy 
or  when  the  loss  insured  against  takes  place.  It  is 
sufficient  if  he  have  an  equitable  lien  on  the  specific 
chattel  property  covered  by  the  policy. 

Clark  V.  Scottish  Imp.  4  S.  C.  R.  192. 

The  interest  in  the  ship,  as  stated  in  the  claim,  may 
be  proved  prima  facie  by  evidence  of  possession  of 
the  ship,  or  of  acts  of  ownership,  as  directing  the  load- 
ing of  the  ship,  purchasing  the  stores,  piiying  the  peo- 
ple employed,  etc.  A  common  mode  of  proof  is  to  call 
the  master,  who  will  prove  that  he  was  appointed  and 
employed  by  the  parties  in  whom  the  interest  is 
averred. 

The  interest  in  goods  may  be  proved  prima  facie, 
like  the  interest  in  the  ship,  by  evidence  of  possession 
and  acts  of  ownership.  It  is  also  frequently  proved 
by  the  production  of  the  bill  of  lading. 

Llckharrow  v.  Mason,  2  T.  R.  71. 
SeagravG  v.  Union,  L.  R.  1  C.  P.  305. 

The  plaintiffs  held  to  have  an  insurable  interest 
under  the  agreement  in  evidence  on  goods  on  board 
when  policy  effected,  and  also  on  return  cargo. 

Merchants  v.  Ramsey,  9  S.  C.  R.  577. 


30 


MANUAL   OF  EVIDENCE   IN   CIVIL  CASES. 


ill!  •!■; 
[i    k 


I 


3.  The  putting  of  the  goods  on  board  when  the 
policy  is  on  goods. 

The  shipment  of  goods  on  board  is  usually  proved 
by  the  captain.  If  he  be  dead,  the  production  of  the 
bill  of  lading  and  proof  of  his  handwriting  will  be  evi- 
dence of  the  shipping. 

In  an  action  upon  a  policy  on  freight  the  assured 
must  show  that  some  freight  would  have  been  earned, 
either  by  proving  that  sc^^  goods  were  put  on  board, 
or  that  there  was  some  t .     :•    I  for  doinjj  so. 

See  Potter  v.  Rankin,  L.  R.  6  H.  L.  83. 

4.  The  inception  of  the  risk. 

Where  the  vessel  is  lost  in  the  course  of  a  voyage 
for  which  she  is  insured,  some  proof  of  the  inception 
of  the  voyage  or  risk  must  be  given. 

Koster  v.  Innes,  Ry.  &  M.  333. 

This  may  be  proved  by  some  of  the  crew,  or  proof 
of  a  particular  destination  by  charter  party  will  afford 
a  presumption  that  she  sailed  on  the  chartered  voyage. 

The  risk  in  the  case  of  a  voyage  policy  on  the  ship 
to  a  port,  without  any  provision  as  to  her  safety  there, 
terminates  when  she  is  anchored  at  the  port  in  the 
usual  place  for  discharge  of  her  cargo. 

Sto'iie  V.  Marine  Ins.  Co.,  1  Ex.  D.  81. 
But  the  policy  usually  extends  in  terms  to  the  end 
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of  a  period  of  twenty-four  hours  after  mooring  in 
safety  in  port. 

In  the  case  of  ofoods  the  risk  depends  on  the  agree- 
ment of  the  parties,  but  it  usually  begins  with  the 
loading  on  board  and  ends  with  the  safe  discharge, 
including  their  passage  to  the  shore  by  usual  means. 

5.  Compliance  with  warranties. 

Warranties  may  be  either  express  or  implied.  Im- 
plied warranties  are : 

(1)  That  there  shall  be  no  deviation  from  the  voyage 
insured. 

(2)  That  it  shall  be  commenced  without  unreason- 
able delay. 

(3)  That  all  material  circumstances  shall  be  disclosed 
to  the  underwriters. 

(4)  That  the  ship  shall  be  seaworthy. 

A  breach  of  these  conditions  avoids  the  policy, 
whether  there  be  fraud  or  not. 

6.  A  license  for  the  purpose  of  legalizing  the  voyage 
in  some  cases,  e.g.,  in  case  of  war  trading  with  an  alien 
enemy. 

7.  The  loss. 

A  loss  may  be  total  or  partial,  and  a  total  loss  may 
be  either  actual  or  constructive. 
Where  the  loss  is  actually  total  no  abandonment  is 
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necessary  to  found  a  claim,  e.g.,  where  the  ship  is  lost, 
or  destroyed,  or  captured,  or  reduced  to  a  wreck. 

In  order  to  make  out  a  constructive  total  loss  the 
plaintiff  must  show  that  the  cost  of  repair  would  have 
exceeded  the  value  of  the  ship  when  repaired. 

In  order  to  justify  an  abandonment  there  must  have 
been  that  in  the  course  of  the  voyage  which  at  the 
time  constituted  a  total  loss. 

Holdsiuorth  v.  Wise,  7  B.  &  C.  794. 

A  mortjjaijee  can  recover  in  case  of  an  actual  total 
loss.  He  is  not  precluded  from  recovering  as  for  a  con- 
structive total  loss  upon  giving  notice  of  abandonment. 

Anchor  v.  Keith,  9  S.  C.  R.  483. 

As  to  liability  of  re -insurer  see 

Phoenix  v.  Anchor,  4  0.  R.  524. 

Notice  of  abandonment  must  be  given.  It  may  be 
made  orally. 

8.  The  amount  of  it. 

In  open  policies  the  assured  must  prove  the  extent 
of  his  loss. 

In  valued  policies,  if  the  loss  be  a  total  one,  the  as- 
sured is  only  bound  to  prove  some  interest  in  the  ship 
or  goods. 

Where  the  loss  is  partial  the  plaintiff  is  as  much 
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bound  to  prove  the  value  of  the  goods  that  have  been 
lost,  and  to  ascertain  the  damage  he  has  sustained  by 
the  loss,  as  in  the  case  of  an  open  policy. 

The  amount  recoverable  depends  on  the  value  of 
the  thing  insured,  the  sum  insured,  and  the  amount  of 
loss. 

In  ascertaining  this  loss  in  an  action  on  an  open 
policy  the  true  value  of  the  thing  insured  is  the  cri- 
terion ;  but  on  a  valued  policy  the  assured  can  only 
recover  to  the  amount  that  the  thing  is  valued  in  the 
particular  policy,  and  if  he  has  already  received  that 
value  on  another  policy  he  cannot  recover  anything 
further,  although  the  true  value  and  the  loss  be  beyond 
what  he  has  already  received. 

Bruce  v.  Jones,  1  H.  &  C.  769. 
Anchor  v.  Phoenix,  0  A.  R.  567. 

Claim  for  return  of  premium  is  often  added  to  a 
claim  on  the  policy,  and  the  question  of  the  right  to 
recover  arises  on  the  failure  of  the  plaintiff  to  estab- 
lish his  case  on  the  policy. 

See  Western  v.  Scanlan,  13  S.  C.  R.  207. 

Where  policy  is  void  ab  initio,  or  where  there  is  no 

insurable  interest  innocently,  premium  or  part  of  it 

may  be  recovered. 

If  the  risk  has  never  commenced  there  must  be  a 
4, 
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return,  or  if  the  policy  is  avoided  by  failure  of  war- 
ranty without  fraud. 


DEFENCES. 

Any  special  defence  must  be  set  up,  such  as  insuf- 
ficient subscription,  concealment,  misrepresentation, 
fraud,  illegality. 

LIFE  INSURANCE. 

Same  general  line  and  same  defences,  remembering 
that  this  is  not  a  contract  of  indemnity,  and  bearing 
in  mind  Stat.  14  Geo.  III.  c.  48,  as  to  insurable  interests. 

Confederation  v.  O'Donnell,  13  S.  C.  R.  218. 
North  American  v.  Craigen,  13  S.  C.  R.  278. 

FIRE  INSURANCE. 

Contract  of  indemnity  within  14  Geo.  III.  c.  48. 
It  is  necessary  to  show  an  interest  in.  the  subject 
insured  at  the  time  (>f  insuring  and  of  the  fire. 

Howard  v.  Lancashire,  11  S.  C.  R.  92. 

« 

Being  a  contract  of  indemnity,  the  assured  can  only 
recover  the  actual  loss  or  damage  sustained  by  him, 
according  to  the  real  quantities  and  value  of  the  goods 
at  the  time  of  the  fire. 

Caldwell  v.  Stadacona,  11  S.  C.  R.  212. 
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ACTION  ON  CONTRACT  OF  AFFREIGHTMENT. 

Lies  by  or  against  a  shipowner,  whether  ship  be 
general  or  special.     Contract  need  not  be  under  seal. 

In  case  of  a  general  ship,  the  bill  of  lading. 

In  case  of  a  chartered  ship,  the  charter  party  is  the 
proof  of  the  contract. 

A  bill  of  lading  is  a  receipt  for  the  goods,  with  an 
obligation  to  transport  the  same. 

See  R.  S.  0.  1887,  c.  122  ;  R.  S.  C.  c.  120. 
See  Copeland  v.  Can.  Loco.  Co.,  14  0.  R.  170. 

A  charter  party  commonly  contains  clauses — 

On  part  of  shipowner  for  seaworthiness,  receipt  and 
delivery  of  cargo,  and  performance  of  voyage,  with  an 
exception  of  certain  perils  ; 

On  part  of  freighter,  to  load  in  a  given  time  and  to 
pay  freight  and  demurrage. 

The  master  of  the  ship  is  agent  of  the  owners,  and 
can  sue  and  be  sued  in  his  own  name,  and  can  sign  a 
charter  party  or  bill  of  lading  in  his  own  name  and 
bind  owners. 

In  ordinary  course  consignor  sends  bills  of  lading 
and  bills  of  exchange,  thus  transferring  property  and 
possession  of  goods  consigned  to  consignee.  Where 
sent  to  agent  of  consignor,  then  property  does  not 
pass  until  consignee  accepts  bills  of  exchange. 
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The  right  of  suing  upon  a  contract  under  a  bill  of 
lading  follows  legal  title  to  the  goods  as  against  the 
indorser. 

Dracacki  v.  Anglo- Avier lean  Nav.  Co.,  L.  11. 3  C.  P.  190. 

SHIPOWNER  V.  CHARTERER  OR  MERCHANT. 

In  this  action  the  shipowner  sues  the  charterer  for 
not  loading,  or  for  demurrage,  or  for  freight.  A  ship- 
owner may  sue  shipper  for  contributions  to  general 
average. 

In  an  action  for  not  loading,  the  plaintiff  must  prove 
his  own  compliance  with  warranties  or  conditions. 

The  description  of  a  ship  in  a  charter  party  is  a 
warranty,  but  a  statement  of  tonnage  is  not. 

The  merchant  undertakes  to  load  and  unload  within 
a  certain  number  of  days,  called  lay  days,  with  liberty 
to  delay  the  ship  for  a  longer  specified  period  on  pay- 
ment of  a  daily  sum,  which,  as  well  as  the  delay  itself, 
is  called  demurrage.  If  the  charter  party  contains  a 
fixed  number  of  demurrage  days  as  well  as  lay  days, 
and  the  ship  is,  by  the  fault  of  the  merchant,  delayed 
beyond  them  both,  that  is  called  detention,  and  is  to 
be  compensated  for  by  damages.  When  no  demurrage 
days  are  mentioned,  all  detention  beyond  the  lay  days 
is  demurrage. 

See  Lord  v.  Davidson,  13  S.  C.  R.  166. 
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Freijjjht  is  rof^ulatod  l>y  tho  contract,  or,  if  none,  by 
Ti  qndiitum  DKiviiit ;  if  part  accepted,  a  contract  to  pay 
pro  rata  nmy  be  inferred. 

W  ire  of  damajfes  for  not  loading  a  cart^o  is  tho 
amount  of  freifjilt  wliicli  should  have  been  carried, 
dechicting  expenses  and  any  profit  earned  luring  tho 
time  covered  by  the  charter. 

^mith  V.  M'Gii.lre,  3  H.  &  N.  554. 

In  addition  to  his  remedy  by  action,  the  shipowner 
has  a  lien  on  goods  for  freight.  If  it  appears  on  the 
bill  of  lading  that  freight  has  been  paid,  the  owner 
is  esto  "^ed  from  claiming  it. 

Hoiuard  v.  T acker,  1  B.  &  A.  712. 

There  are  certain  implied  contracts  on  part  of  ship- 
pers, such  as  not  to  put  on  board  without  notice  dan- 
gerous or  corrosive  matter ;  on  part  of  shipowner,  that 
the  vessel  he  fit. 

Brass  v.  Maitland,  6  E.  &  B.  470. 

MERCHANT  v.  MASTER  OR  SHIPOWNER. 

Master  as  well  as  owner  is  liable  as  a  common  carrier. 
Same  Common  Law  exceptions  as  land  carrier  and  as 
mentioned  in  bill  of  lading.  As  to  these  latter,  the 
causa  causans,  not  causa  proxima,  is  to  be  looked  to. 

See  Hamilton  v.  Pandorf,  12  App.  Cas.  518. 
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The  plaintiff  must  prove  readiness  and  willingness 

to  ship. 

McKenzie  v.  Dancey,  12  A.  R.  319. 

There  are  certain  implied  contracts  on  the  part  of 
the  shipowner  or  master. 

Tite  master  impliedly  contracts  that  his  vessel  shall 
be  fit  for  the  purpose  of  carrying  the  goods.  She 
must  therefore  be  seaworthy  when  she  starts  on  her 
voyage. 

As  to  damages  where  contract  broken,  see 

McEwan  v.  McLeod,  9  A.  R  239. 

^v'here  there  is  no  stipulation  as  to  time,  the  master 
must  sail  in  a  reasonable  time,  and  proceed  without 
deviation  to  the  destined  port ;  otherwise  he  will  be 
liable  to  the  plaintiff  for  any  loss  occasioned  by  the 
delay,  or  for  any  loss,  whether  by  perils  of  the  sea  or 
otherwise,  occurring  during  the  deviation,  unless  the 
defendant  can  prove  that  the  loss  must  have  happened 
had  there  been  no  deviation. 

Deviation  is  justifiable  to  save  life,  but  not  merely 
to  save  property. 

Sc'irartianga  v.  Stamp,  5  C.  P.  D.  295. 

The  master  is  bound  to  deliver  to  consignee  or  order 
of  shipper  on  production  of  bill  of  lading  and  payment 
of  freight  and  other  lawful  charges.     What  is  a  suffi- 
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cient  delivery  depends  upon  the  contract  or  upon  the 
custom  and  usage  of  the  port. 

Mere  delivery  at  a  wharf,  and  then  leaving  them 

without  notifying  the  arrival  to  the  consignee,  is  not 

sufficient,  and  the  responsibility  continues  until  actual 

delivery  to  a  person  appointed  to  receive,  or  something 

equivalent  to  it. 

Hately  v.  Merchants  Despatch,  12  A.  R.  201. 

As  to  salvage, 

International  Wrecking  Go.  v.  Lohh,  11  O.  R.  408. 
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ACTION  ON  GUARANTEE. 

A  guarantee  is  a  contract  to  answer  for  the  payment 
of  a  debt  or  performance  of  a  duty  by  another  person. 

A  contract  of  suretyship  arises  also  by  the  law  mer- 
chant between  drawer  and  indorsee,  and  between  in- 
dorser  and  subsequent  holders. 

A  question  often  arises  as  to  whether  the  guarantee 
is  confined  to  one  transaction,  and  is  at  an  end  when 
credit  has  once  been  given  to  the  amount  guaranteed, 
or  whether  it  continues  in  respect  to  credit  given  or 
debts  contracted  from  time  to  time. 

The  tendency  of  the  Courts  is  now  to  construe  guar- 
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antees  as  continuing  until  revoked.     It  is  generally  a 
question  of  intention. 

Plaintiff  must  prove  default  of  principal  debtor 
•orainst  which  he  has  been  ojuaranteed.  Admissions 
made  by  principal  debtor,  or  a  judgment  or  award 
obtained  against  him  by  plaintiff,  are  not  evidence 
against  the  surety. 

DEFENCE. 

By  the  Statute  of  Frauds,  29  Car.  II.  c.  3,  s.  4,  no 
action  can  be  brought  on  a  guarantee  "  unless  the 
agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully 
authorized." 

By  R  S.  0.  1887,  c.  123,  s.  8,  the  consideration  need 
not  appear  in  writing. 

The  surety  may  rely  on  the  concealment  of  material 
particulars  by  the  principal  at  the  time  the  contract 
was  made.  On  the  other  hand,  the  creditor  is  not 
bound  to  communicate  every  circumstance  calculated 
to  influence  the  discretion  of  the  surety. 

Any  alteration  by  a  binding  agreement  in  the  rela- 
tive position  of  the  creditor  and  principal  debtor, 
Vvliereby  the  latter  is  released,  or  the  remedy  against 
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him  is  suspended,  or  the  risk  of  tlie  surety  varied 
without  the  surety's  assent,  will  be  a  discharge  of  the 


guarantee. 


Crathern  v.  Bell,  45  U.  C.  R.  473. 
Richard  v.  Stillwell,  8  O.  R.  511. 
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ACTION  ON  WARRANTY. 

The  most  frequent  cases  in  which  an  action  is 
brought  on  a  warranty  are  on  the  occasion  of  a  sale 
of  goods,  and  of  a  representation  of  authority  to  enter 
into  a  contract  on  behalf  of  another  person. 

WARRANTY  ON  SALE  OF  CHATTELS. 

If  a  man  sells  goods  affirming  them  to  be  his  own, 
that  amounts  to  a  warranty  of  title. 

There  is  in  general  no  implied  warranty  of  title  any 

more  than  of  quality  on  the  bare  sale  of  a  personal 

chattel. 

Morley  v.  Attenborough,  3  Ex.  500. 

In  order  to  make  a  seller  of  personal  property  liable 
for  a  bad  title  there  must  be  shown  fraud,  or  express 
warranty,  or  an  equivalent  to  it  by  declaration,  or 
conduct,  or  usage  of  trade. 

Bagiieley  v.  Haivley,  L.  R.  2  C.  P.  625. 
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As  to  warranty  of  quality ,  the  following  classes  of 
sales  show  in  what  cases  there  is  an  implied  warranty 
of  quality : 

1.  Where  the  goods  are  in  esse,  and  may  be  inspected 
by  the  buyer,  and  there  is  no  fraud  on  the  part  of  the 
seller,  the  maxim  caveat  emptor  applies,  even  though 
the  defect  is  latent  and  not  discoverable  on  examina- 
tion, at  least  where  the  seller  is  neither  the  grower 
nor  manufacturer. 

Parkinson  v.  Lee,  2  East  314. 

2.  Where  there  is  a  sale  of  a  definite  existing  chat- 
tel, specifically  described,  the  actual  condition  of  which 
may  be  ascertained  by  either  party,  there  is  no  implied 

warranty. 

Barr  v.  Gibson,  3  M.  &  W.  390. 

3.  Where  a  known,  described  and  defined  article  is 
ordered  of  a  manufacturer,  although  it  is  stated  to  be 
required  by  the  purchaser  for  a  particular  purpose, 
still,  if  the  known,  described  and  defined  thing  be 
actually  supplied,  there  is  no  warranty  that  it  shall 
answer  the  particular  purpose  intended  by  the  buyer. 

Chanter  v.  Hopkins,  4  M.  &  W.  399. 

4.  Where  a  manufacturer  or  dealer  contracts  to  sup- 
ply an  article  which  he  manufactures  or  produces,  or 
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in  which  he  deals,  to  be  applied  to  a  particular  pur- 
pose, so  that  the  buyer  necessarily  trusts  to  the  judg- 
ment or  skill  of  the  manufacturer  or  dealer,  there  is  in 
that  case  an  implied  warranty  that  it  shall  be  reason- 
ably fit  for  the  purpose  to  which  it  is  to  be  applied. 

Brown  v.  Edgington,  2  M.  &  Gr.  270. 

5.  Where  a  manufacturer  undertakes  to  supply  goods 
manufactured  by  himself,  or  in  which  he  deals,  but 
which  the  vendee  has  not  had  the  opportunity  of  in- 
specting, it  is  an  implied  term  in  the  contract  that  he 
shall  supply  a  merchantable  article. 

Laing  v.  Fidgeon,  4  Camp.  169. 

6.  Where  the  contract  is  to  supply  goods  of  a  speci- 
fied description,  which  the  buyer  has  had  no  oppor- 
tunity of  inspecting,  the  goods  must  not  only  in  fact 
answer  the  specific  description,  but  must  also  be  mer- 
chantable or  saleable  under  that  description. 

Bigge  v.  Parkinson,  7  H.  «Sz;  N.  9.55. 

And,  even  although  the  buyer  has  inspected  the  bulk, 
the  goods  must  answer  the  specified  description. 

Josling  v.  Kingsford.  18  C.  B.,  N.  S.  447. 

Where  a  horse  or  other  article  has  been  sold  war- 
ranted, but  is  not  in  fact  according  to  the  warranty, 
the  purchaser  may  maintain  an  action  upon  the  war- 
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ranty.  In  some  cases  he  may  rescind  the  contract 
and  recover  the  money  paid.  It  is  only  where  there 
is  a  condition  in  the  contract  authorizing  the  return 
of  the  chattel,  or  where  the  vendor  has  received  it  back 
and  thereby  rescinded  the  contract,  or  has  been  guilty 
of  a  fraud  which  avoids  the  contract,  that  the  pur- 
chaser may  thus  recover  back  the  price. 

Frye  v.  Milligan,  10  0.  R.  509. 

Where  there  is  a  breach  of  the  warranty  and  no  con- 
dition for  rescinding  the  sale,  the  vendee  must  keep 
the  article  and  rely  upon  a  cross  action  or  counter 
claim,  or  prove  the  breach  in  reduction  of  damages 
when  sued  for  the  price. 

Where  there  is  no  written  contract  and  the  warranty 
is  mentioned  in  the  receipt  for  purchase  money,  the 
sale  and  warranty  may  be  proved  by  production  of 
receipt.  A  sale  for  $40  and  upwards  is  within  the 
Statute  of  Frauds ;  but  as  breach  of  warranty  is  not 
usually  discovered  till  after  delivery  and  acceptance 
of  goods  sold,  that  statute  is  then  complied  with,  and 
contract  may  be  proved  by  oral  evidence. 

The  plaintiff  must,  in  general,  prove  an  express  war- 
ranty. Generally,  a  representation  made  at  the  sale 
is  part  of  the  contract  and  equal  to  a  warranty.  Not 
if  the  contract  is  reduced  to  writing. 
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The  plaintiff  must  prove  unsoundness  at  time  of  sale. 
Eaves  v.  Dixon,  2  Taunt.  343. 

If  a  horse  has  been  returned,  the  plaintiff  will  be 
entitled  to  re-cover  whole  price ;  if  kept,  difference  be- 
tween real  value  and  price. 

Or,  plaintiff  may  sell  horse  for  what  he  can  get,  and 
recover  residue  of  price  paid  in  damages. 

Caswell  v.  Coare,  1  Taunt.  566, 

In  the  case  of  the  second  kind  of  action  on  war- 
ranty, viz.,  action  on  the  occasion  of  a  representation 
of  authority  to  enter  into  a  contract  on  behalf  of  an- 
other person,  the  general  principle  applies  that  where 
A  contracts  for  B,  as  agent,  he  is  liable  if  he  is  really 
principal,  or  if  there  is  no  B  in  existence. 

If  A  bona  fide  but  falsely  represent  to  plaintiff  that 
he  is  authorized  by  B  to  order  goods,  and  plaintiff  fail 
in  action  against  B  for  want  of  such  authority,  he  may 
recover  value  and  costs  of  former  action  in  an  action 
against  A. 

Randell  v.  Trimen,  25  L.  J.,  C.  P.  307. 


ACTION  ON  PROMISE  OF  MARRIAGE. 

To  maintain  this  action  the  plaintiff  must  prove  the 
contract  and  promise  of  the  defendant.     The  promises 
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must  be  mutual,  the  reciprocity  constituting  the  con- 
sid'^-ation. 

To  prove  the  breach  of  the  promise,  evidence  must 
be  given  either  that  the  defendant  has  married  another 
person,  so  that  performance  is  no  longer  possible,  or 
that  a  tender  has  been  made  by  the  plaintiff,  followed 
by  a  refusal  on  the  part  of  the  defendant. 

The  financial  position  of  the  defendant  is  evidence 
on  the  question  of  damages,  and  not  merely  the  loss 
of  an  establishment  in  life,  but  the  injury  to  the  plain- 
tiff's feelings,  may  be  considered  by  the  jury;  and  in 
this  respect  the  measure  of  damages  is  different  from 
that  whicli  is  adopted  in  the  case  of  other  contracts. 
As  to  evidence  of  parties  in  this  action. 

See  R.  S.  0.  1887,  c.  61,  s.  6. 

McLaugJdin  v.  Moore,  10  P.  R.  326. 


As  to  corroborative  evidence,  see 

Costello  V.  Hunter,  12  O.  R.  333. 
Yarwood  v.  Hart,  8  C.  L.  T.  296. 


Where  defendant  sets  up  general  immodesty,  plain- 
tiff may,  in  first  instance,  give  general  evidence  of  good 
character,  but  not  if  there  is  a  specific  charge  of  im- 
moral acts. 

Jones  V.  James,  18  L.  T.,  N.  S.  243. 
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DEFENCE. 

Immodesty  or  depraved  conduct  subsequently  dis- 
covered. 

To  show  general  bad  character  of  plaintiff,  evidence 
of  general  reputation  is  admissible. 

Foulkes  V.  Sellway,  3  Esp.  236. 
Material  misrepresentation  of  circumstances. 


ACTION  ON  AN  AWARD. 

See  R.  S.  0.  1887,  c.  53,  s.  1. 

An  action  on  an  award  is  the  only  way  of  enforc- 
ing it  where  .the  submission  cannot  be  made  a  rule  of 
Court,  e.g.,  parol. 

Plaintiff  must  prove  submission  and  award,  and  per- 
formance by  himself  of  any  conditions  precedent  put 
in  issue. 

Where  submission  is  by  a  Judge's  order,  which  has 
been  made  an  order  of  Court,  it  is  sufficiently  proved 
by  production  of  office  copy  of  latter  order,  but  not 
where  submission  is  by  deed  or  written  agreement. 

It  is  necessary  to  prove  the  submission  of  all  parties 
to  arbitration,  for  without  such  proof  it  does  not  ap- 
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pear  that  the  arbitrator  had  competent  authority  to 
decide  between  the  parties. 

If  time  for  making  award  has  been  enlarged,  and 
award  made  within  enlarged  time,  plaintiff  must  show 
that  enlargement  was  duly  made,  according  to  terms 
of  submission,  or  by  consent  or  under  power  of  statute. 

If  the  award  be  by  an  umpire,  or  by  the  arbitrators 

and  an  umpire,  the  appointment  of  the  latter  must  be 

proved. 

Still  V.  Halford,  4  Campbell  19. 

Unless  the  submission  requires  it,  attestation  is  un- 
necessary ;  and  in  general,  therefore,  an  award  may  be 
proved  like  any  other  deed  or  writing,  namelj',  by 
proof  of  the  arbitrators'  handwriting. 

DEFENCE. 

Corruption  or  misconduct  of  the  arbitrators  is  not 
matter  of  defence,  at  least  where  application  might 
have  been  successfully  niade  to  the  Court  to  set  the 
award  aside.  Nor  can  the  award  be  impeached  on  the 
ground  that  the  decision  of  the  arbitrator  has  proceeded 
on  a  mistake. 

Johnson  v.  Durant,  2  B.  &  A.  925. 
See  Moore  v.  Buckner,  28  Ch.  606. 
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ACTION  ON  SOLICITOR'S  BILL. 

See  R.  S.  O.  18S7,  c.  147.  s.  31. 

As  to  special  circumstances,  sec  sec.  34. 

Payment  not  to  preclude  taxation,  etc.,  see  sec.  46. 

Plaintiff  must  prove : 

1.  His  retainer  as  solicitor  by  the  defendant,  which 
may  be  done  either  by  showing  an  express  retainer,  or 
that  the  defendant  attended  at  his  office  and  gave 
directions,  or  in  other  ways  recognized  his  employ- 
ment. 

See  re  Allimn,  12  P.  R.  6. 

2.  That  business  was  done,  which  may  be  proved 
by  clerk  or  other  agent  who  can  speak  to  the  exist- 
ence of  the  cause  or  the  business  in  respect  of  which 
the  charges  were  made,  and  can  prove  the  main  items. 

In  an  action  against  an  ordinary  corporation  a  re- 
tainer under  seal  must  be  proved,  but  not  in  the  case 
of  commercial  companies  incorporated  by  Act  of  Par- 
liament. 

Now  an  agreement  may  be  made  for  payment  by 


n 


a  gross  sum. 


R.  S.  O.  1887,  c.  147,  s.  51. 


3.  Delivery  of  bill,  at  least  one  calendar  month  be- 
fore commencement  of  action. 
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The  bill  may  be  proved  by  a  copy  or  duplicate 
original,  without  any  notice  to  produce  the  bill  de- 
livered. It  in  enough  to  prove  that  a  bill  of  fees,  .sub- 
scribed or  enclosed  in  a  signed  letter,  was  duly  deliv- 
ered, and  the  defendant  may  show  that  it  was  not  a 
bona  fide  compliance  with  the  Act. 

DEFENCE. 

Special  defences  are :  Non-delivery  of  bill,  disputed 
charges,  negligence  or  misconduct  of  plaintiff,  want  of 
certificate,  admission,  etc..  Statute  of  Limitations. 

See  R.  S.  0.  1887,  c.  147,  ss.  21,  23,  24  and  26. 

It  is  only  after  expiration  of  a  year  that  the  refer- 
ence to  taxation  at  request  of  party  chargeable  is  not 
grantable  of  course. 

As  to  agency  business,  if  the  solicitor  ordering  it 
does  not  expressly  say  he  does  not  intend  to  be  per- 
sonally liable,  he  becomes  personally  liable. 


ACTION   AGAINST   SOLICITOR  FOR 
NEGLIGENCE. 

In  general,  a  solicitor  is  liable  for  ignorance  or  non- 
observance  of  rules  of  practice ;  for  want  of  care  in 
preparation  of  cause  for  trial,  or  of  attendance  thereon 
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with  his  witnesses ;  for  mismanagement  of  case  so  far 
as  so  much  of  the  conduct  as  is  usually*  allotted  to 
solicitors. 

He  is  not  answerable  for  error  in  judgment  upon 
points  of  now  occurrence,  or  of  nice  or  doubtful  con- 
struction, or  such  as  are  usually  entrusted  to  counsel. 

Godefroy  v.  Dattoii,  G  Bing.  467. 

Action  is  maintainable,  though   damages  be  only 

nominal. 

Godefroy  v.  Jay,  7  Bing,  413. 

DEFENCE. 

Statute  of  Limitations  runs  from  breach  of  duty 
complained  of. 


ACTIONS  BY  MEDICAL  PRACTITIONERS. 

By  R.  S.  O.  1887,  c.  148,  s.  39,  every  person  regis- 
tered under  that  Act  shall  be  entitled,  according  to  his 
qualification  or  qualifications,  to  practise  medicine,  sur- 
gery or  midwifery,  or  any  of  them,  as  the  case  may  be, 
in  the  Province  of  Ontario,  and  to  demand  and  recover 
in  any  Court,  with  full  costs  of  suit,  reasonable  charges 
for  r  "ofessional  aid,  advice  and  visits,  and  the  costs  of 
any  medicine  or  other  medical  or  surgical  appliances 
rendered  or  supplied  by  him  to  his  patients. 
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By  section  40  of  this  Act  no  duly  registere  1  member 
of  the  College  of  Physicians  and  Surgeons  of  Ontario 
shall  be  liable  to  any  action  for  negligence  or  mal- 
practice, by  reason  of  professional  services  requested 
or  rendered,  unless  such  action  be  commenced  within 
one  year  from  the  date  when,  in  the  matter  complained 
of,  such  professional  services  terminated. 


DEFENCE. 

If  the  defendant  has  received  no  benefit  on  account 
of  the  plaintifi"s  want  of  skill,  the  latter  cannot  re- 


cover. 


Kannen  v.  M' Mullen,  Peake  59. 
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ACTIONS  FOR  WAGES  AND  WRONGFUL 

DISMISSAL. 


See  R  S.  O.  1887,  c.  139. 

In  an  action  by  servant  for  wages,  plaintifi*  must 
prove  a  hiring,  of  which  service  will  be  evidence,  the 
length  of  time  of  service,  and  the  amount  of  wages 
due. 

A  dismissed  servant  may,  and  if  he  can  ought  to, 
enter  into  another  service. 
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NOT   ACCEPTING   GOODS. 


DEFENCE. 
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Misconduct,  previous  recovery  of  damages  in  action 
for  wronfjt'ul  dismissal. 

See  Mt Edwards  v.  Ogilvie  Milling  Co.,  7  C.  L.  T.  26 ; 
also  8  C.  L.  T.  150. 


ACTION  FOR  NOT  ACCEPTING  GOODS. 

The  plaintiff  must  prove  : 

1.  The  contract. 

2.  The  performance  of  all  conditions  precedent  on 
his  part. 

3.  The  refusal  to  receive. 

4.  The  amount  of  damage. 

It  is  most  commonly  in  this  action  that  the  question 
as  to  uhe  validity  of  contract  of  sale  without  writing 
arises. 

On  a  contract  of  sale  the  obligations  of  the  buyer 
are: 

1.  To  accept  the  article  sold. 

2.  To  pay  the  price. 

The  precise  time  of  the  change  and  vesting  of  the 
property  and  the  risk  of  loss  are  also  questions  inci- 
dental. 

In  an  action  for  not  accepting  goods,  the  difference 
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between  the  contract  price  and  the  market  price  on  the 

day  the  contract  was  broken  is  an  ordinary  measure 

of  damages. 

DEFENCE. 

Denial  of  contract.     C.  R.  413. 

Repudiation  of  goods. 

In  the  case  of  sales  by  sample,  if  the  bulk  does  not 
correspond,  the  defendant  may  refuse  to  receive  it,  and 
may  keep  the  article  a  reasonable  time  to  examine 
and  then  repudiate  it. 

There  is  a  distinction  made  between  the  sale  of  a 
specific  article  with  a  warranty  and  an  executory  con- 
tract for  the  supply  of  goods  of  a  particular  quality. 
In  the  last  case  the  goods  may  be  refused  or  returned, 
if  not  of  the  kind  contracted  for;  but  in  the  former 
case  the  remedy  is  either  an  action  by  the  buyer  on 
the  warranty,  or  proof  by  him  in  reduction  of  damages 
in  an  action  by  the  vendor,  unless  there  be  not  merely 
misrepresentation  or  breach  of  warranty,  but  fraud,  or 
unless  there  be  a  condition  in  the  contract  providing 
for  the  return  of  the  goods  in  such  case. 

Street  v.  Blay,  2  B.  &  Ad.  163. 

A  wilful  inisrepresentatiun  by  the  vendor,  which 
induced  the  defendant  to  purchase,  "even  with  all 
faults,"  will  be  the  ground  of  a  good  defence. 

Baglehole  v.  Walters,  3  Camp.  154. 
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By  a  contract  for  a  sale  of  specific  goods  the  property 
immediately  vests  in  the  buyer,  and  a  right  to  the 
price  in  the  seller,  unless  it  can  be  shown  that  such 
was  not  the  intention  of  the  parties. 

Gilmour  v.  Swpple,  11  Moo.  P.  C.  551,  566. 

But  where  anytl  i^g  remains  to  be  done  to  the  goods 
for  the  purpose  of  ascertaining  the  price,  as  by  weigh- 
ing, measuring  or  testing  the  goods,  where  the  price  is 
to  depend  on  the  quantity  or  quality  of  the  goods,  the 
performance  of  those  things  shall  be  a  condition  prece- 
dent to  the  transfer  of  the  property,  ^though  the  in- 
dividual goods  be  ascertained,  and  they  are  in  the  state 
in  which  the}"  ought  to  be  accepted. 

Jenner  v.  Smith,  L.  R.  4  C.  P.  270. 

Where  the  property  has  passed  to  the  buyer  the 
'vendor  may  sue  for  goods  bargained  and  sold,  and 
will  be  entitled  to  recover  the  whole  value  of  the 
goods. 

There  must  have  been  an  acceptance  of  part,  or  part 
payment,  or  earnest,  or  a  note  or  memorandum  in 
writing  within  the  Statute  of  Frauds. 
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On  a  contract  of  sale  the  obliijfations  of  the  seller 
are: 

1.  To  deliver  or  preserve  for  delivery  to  the  buyer. 

2.  To  perform  warranties,  express  or  implied. 

3.  Neither  wilfully  to  misrepresent  nor  fraudulently 
to  conceal  anything  relatin^ij  to  the  article  sold. 

In  an  action  ajjainst  vendor  of  cfoods  for  not  deliver- 
ing  them,  the  plaintiff  may  be  called  upon  to  prove 
the  contract  and  the  breach,  the  performance  of  all 
conditions  precedent  on  his  part  (principally  readiness 
to  receive  and  to  pay),  and  the  amount  of  damages. 

In  support  of  averment  that  plaintiff  was  ready  and 
willing  to  accept  the  goods  and  pay  for  the  same,  a 
demand  of  the  goods  is  sufficient  evidence. 

Wilks  V.  Atkinson,  1  Marsh.  412. 

Non-delivery  depends  on  stipulations  of  contract. 
If  no  place  is  named,  the  buyer  must  fetch  the  goods. 

Where  goods  are  to  be  delivered  at  a  future  day, 
the  damages  for  breach  of  contract  are  the  difference 
between  the  contract  price  and  the  market  piice  of 
the  goods  at  the  day  when  they  ought  to  have  been 
delivered. 

See  Hendrie  v.  Neelon,  12  A.  R.  41. 
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Statute  of  Frauds.     Want  of  readiness  of  plaintiff 
to  accept.     Insolvency. 
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ACTION  FOR  GOODS  SOLD  AND  DELIVERED. 

Plaintiff*  must  prove : 

1.  Contract  of  sale. 

2.  Delivery  of  goods  according  to  contract. 

3.  Value  or  price. 

Statute  of  Frauds  not  so  often  brought  in  here,  be- 
cause generally  the  delivery  on  which  the  action  is 
founded  amounts  to  receipt  and  acceptance,  though 
not  necessarily. 

In  general,  proof  of  the  delivery  of  the  goods  to  and 
receipt  of  them  by  the  defendant  is  primia  facie  evi- 
dence of  the  contract,  and  supersedes  the  proof  of  an 
order ;  but  this  may  be  rebutted,  as  by  proof  that  the 
defendant  was  in  the  habit  of  selling  such  goods  for 
the  plaintiff"  on  commission. 

Miller  v.  Neiuman,  4  M.  &  Gr.  646. 

In  some  cases  where  goods  have  been  wrongfully 

taken,  the  plaintiff*  may  waive  the  tort  and  sue  on  the 

implied  contract.     Then  he  must  show  a  title  to  the 

property. 

Lee  v.  Shore,  1  B.  «&  C.  94. 
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A  party  cannot  maintain  this  action  unless  he  has 
either  delivered  the  goods  or  done  something  equiva- 
lent to  delivery. 

Smith  V.  Chance,  2  B.  &  A.  755. 


In  the  action  for  not  accepting  goods  in  cases  on 
written  contracts,  proof  must  be  given  that  the  requi- 
sites of  the  Statute  of  Frauds  as  to  acceptance  have 
been  observed.  In  this  action  what  is  required  is  proof 
of  delivery.  The  facts  which  constitute  a  delivery  are 
not  the  same  as  the  facts  which  constitute  an  accept- 
ance ;  e.g.,  an  acceptance  and  receipt  of  part  satisfies 
the  statute  as  to  the  whole,  but  is  not  a  delivery  of 
the  whole  for  the  purpose  of  this  action. 

To  maintain  this  action,  delivery  to  a  carrier  may 
be  sufficient,  though  not  to  dispense  with  a  written 
contract,  for  he  has  no  authority  as  carrier  to  accept. 

Meredith  v.  Meigh,  2  E.  &  B.  364. 

Delivery  may  be  made  to  a  third  person  at  the  de- 
fendant's request. 

Where  the  contract  has  been  made  with  an  agent 
and  delivery  to  him,  the  seller  may  in  some  cases  resort 
to  the  principal.  Where  the  principal  is  unnamed  or 
unknown  at  the  time  of  sale,  the  following  has  been  laid 
down  as  the  rule : — "  If  a  person  sells  goods,  supposing 
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at  the  time  of  the  contract  he  is  dealing  with  a  prin- 
cipal, but  afterwards  discovers  that  the  person  with 
whom  he  has  been  dealinf^  is  not  the  i3rincipal  in  the 
transaction,  but  agent  for  a  third  person,  though  he 
may  in  the  meantime  have  debited  the  agent  with  it, 
he  may  afterwards  recover  the  amount  from  the  real 
principal,  subject,  however,  to  this  qualification,  that 
the  state  of  the  account  between  the  principal  and  the 
agent  is  not  altered  to  the  prejudice  of  the  principal. 
On  the  other  hand,  if,  at  the  time  of  the  sale,  the  seller 
knows  not  only  that  the  person  who  is  nominally  deal- 
ing with  him  is  not  principal,  but  agent,  and  also 
knows  who  the  principal  really  is,  and,  notwithstand- 
ing all  that  knowledge,  chooses  to  make  the  agent  his 
debtor,  dealing  with  him  and  him  alone,  then,  accord- 
ing to  the  cases  of  Addison  v,  Gandassequi,  4  Taunt. 
574,  and  Paterson  v.  Gandassequi,  15  East  62,  the 
seller  cannot  afterwards,  on  the  failure  of  the  agent, 
turn  round  and  charge  the  principal,  having  once  made 
an  election  at  the  time  when  he  had  the  power  of 
choosing  between  the  one  and  the  other." 

Thomson  v.  Davenj)ovt,  9  B.  &  C.  78,  2  Sm.  L.  Cas. 


m 


The  fact  of  the  principal's  name  being  disclosed  at 
the  time  of  the  sale  does  not,  until  the  seller  has  elected 
to  charge  the  agent,  prevent  his  resorting  to  the  princi- 
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pal ;  such  disclosure  merely  enables  the  seller  to  charge 
the  principal  In  the  first  instance  if  he  so  tlesire. 

Calder  v.  Dobel,  L.  R.  G  C.  P.  486. 

When  the  seller  elects  to  sue  an  undisclosed  princi- 
pal, it  is  a  good  defence  if  the  defendant  show  that  he 
has  paid  his  agent,  and  the  books  of  the  seller  cannot 
be  admitted  as  evidence  for  him  that  he  always  debited 
the  principal. 

Smyth  V.  Anderson,  7  C.  B.  21. 

Where  the  seller  has  sued  the  agent  to  judgment  he 
cannot,  although  he  has  not  received  satisfaction,  after- 
wards proceed  against  the  principal. 

Priestly  v.  Fernie,  3  H.  &  C.  977. 

Goods  delivered  in  pursuance  of  an  order  by  one 
partner  are  delivered  to  all,  unless  it  appear  that  they 
were  delivered  on  the  exclusive  credit  of  one  only. 

Bottomley  v.  Nuttall,  5  C.  B.,  N.  S.  122. 

A  question  sometimes  arises  in  such  actions,  whether 
all  the  defendants  are  liable  as  partners. 

A  ^oint  stock  company  is  in  the  nature  of  a  partner- 
ship. When  incorporated  the  direct  liability  of  indi- 
vidual members  ceases.  A  question  frequently  arises. 
What  is  the  liability  of  persons  who  have  become  sub- 
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Hcribers  to  a  company  projected  but  not  finally  estab- 
lished ? 

Where  a  husband  t,aves  his  wife  express  authority 
to  pledge  his  credit,  she  becomes  his  agent. 

As  to  implied  authority,  see  Manhy  v.  Scott,  and 
other  cases,  2  Smith  L.  Cas. 

Where  a  wife  is  living  separate,  it  lies  on  the  plain- 
tiff to  show  that  she  does  so  under  circumstances  which 
imply  an  authority  to  pledge  her  husband's  credit. 

Johnston  v.  Sumner,  3  H.  &  N.  261. 

The  plaintiff'  must  prove  either  that  the  defendant 
and  the  woman  to  whom  the  goods  are  delivered  are 
married,  of  which  it  is  sufiicient  prima  facie  evidence 
that  they  are  living  together,  or  that  she  and  the  de- 
fendant cohabited,  and  that  she  passed  as  his  wife  with 
his  assent,  assumed  his  name,  and  lived  in  his  house  as 
part  of  his  family 

Gar  V.  King,  12  Mod.  372. 
Watson  V.  Threlkeld,  2  Esp.  G37. 

The  father  of  an  infant  to  whom  goods  are  supplied 
is  only  liable  where  an  actual  authority  from  him  to 
his  child  is  proved,  or  circumstances  appear  from  which 
such  an  authority  can  be  implied. 

Rolfe  V.  Abbott,  6  C.  &  P.  286. 
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Where  goods  sold  without  any  agrcoment  as  to  price, 
value  must  be  proved. 


DEFENCE. 


Action  brought  before  credit  expired. 
In  calculating  the  time  of  credit  the  day  of  the  sale 
must  be  excluded. 

Webb  V.  Fdirmaner,  3  M.  &  W.  473. 


ACTION  FOR  WORK  AND  MATERIALS. 

The  plaintiff's  proofs  are : 

1.  The  contract,  express  or  implied. 

2.  The  performance  of  the  work  or  supply  of  mate- 
rials (if  any). 

3.  The  value  (if  remuneration  not  ascertained  by 
contract). 

Where  there  was  a  special  agreement,  terms  of  which 
had  been  performed,  it  raised  a  duty  for  which  an  in- 
debitatus assumpsit,  or  common  counts,  lay. 

If  contract  not  executed,  and  plaintiff  has  been  pre- 
vented from  executing  it  by  absolute  refusal  of  de- 
fendant to  perform  his  part  of  it,  or  by  an  act  done  by 
the  defendant  which  has  incapacitated  plaintiff  from 
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performing  it,  the  plaintiff  may  rescind  contract  and 
aue  on  a  quantum  meruit. 

IHancht  V.  Culburn,  8  Bing.  14. 

If  there  is  a'special  agreement,  and  work  done  and 
adopted  hy  the  defendant,  though  not  strictly  pursuant 
to  such  agreement,  the  plaintiff  may  recover  on  a  quan- 
tum meruit. 

Burn  V.  Miller,  4  Taunt.  745. 

The  defendant  may  refuse  to  pay  for  the  subject- 
matter  where  it  deviates,  and  in  such  cases  the  plaintiff 
cannot  recover  even  on  a  quantum  meruit. 

Ellis  V.  Hamlin,  3  Taunt.  52. 

To  fix  a  defendant  with  extras,  the  acceptance  and 
adoption  ought  to  be  under  circumstances  which  imply 
approval  and  waiver  of  the  deviation,  and  make  it 
practicable  to  repudiate. 

Architect's  certificate.  Apart  from  fraud,  the  wrong- 
ful withholding  by  surveyor  of  certificate  affords  no 
ground  of  action. 

See  Badgley^v.  Dickson,  13  A.  R.  494. 

As  to  when  a  claim  for  work  and  labour,  and  when 
one  for  goods  sold  and  delivered,  is  applicable,  the  rule 
is  laid  down  in  Atkinson  v.  l^ell,  8  B.  &  C.  277.  The 
power  of  amendment  renders  the  distinctions  less  ma- 


it 


64 


MANUAL  OF  EVIDENCE   IN   CIVIL  CASES. 


n.B  I 


terial  than  they  wore ;  but  if  the  chiim  is  not  properly 
made  for  work  and  materials,  but  for  not  acceptinf]f  a 
chattel,  it  may  be  defeated  by  a  defence  under  the 
Statute  of  Frauds. 

See  Wolfenden  v.  Wilson,  33  U.  C.  R.  442. 

If  there  is  a  deviation  from  the  terms  of  contract, 
the  plaintift'  must  prove  assent  of  defendant  to  the 
deviation. 

DEFENCE. 

The  following  are  p;ood: 

That  work  was  done  under  special  contract  not 
executed. 

That  defendants,  beinij  a  corporation,  did  not  con- 
tract, or  sufficiently  contract,  under  seal. 

That  defendants  received  no  benefit  from  work,  it 
having  been  improperly  executed  by  plaintiff. 

See  Campbell  v.  McKerricher,  G  O.  R.  85. 

In  action  for  non-performance  of  contract  to  do 
work,  plaintiff  must  show  willingness  and  readiness  on 
his  part  to  perform,  and  on  the  defendant's  part  a  dis- 
tinct and  unequivocal  refusal,  and  that  such  refusal 
was  acted  upon  by  plaintiff. 

McLellan  v.  Winston,  12  0.  R.  431. 
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ACTION  FOR  MONEY  PAID. 
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Plaintiff  must  prove : 

1.  The  payment  of  money  by  the  plaintiff. 

2.  That  it  was  paid  at  request  of  defendant,  and  to 
his  use. 

The  payment  must  be  proved  as  a  fact.  The  ad- 
mission of  the  payee  is  not  admissible  against  the 
defendant,  unless  the  payee  were  the  agent  of  the 
defendant  for  the  purpose  of  making  the  admission. 

The  plaintiff'  must  prove  that  money  was  paid,  and 
the  money  paid  was  his  money. 

As  to  request,  a  legal  obligation  for  another's  debt 
will  be  equivalent  to  a  previous  request,  as  wdiere  one 
person  is  a  surety  for  another,  and  is  called  upon  to 
pay,  the  money  paid  may  be  recovered,  though  not 
paid  by  desire  of  principal. 

Kmll  v.  PavtAihje,  8  T.  R.  310. 
McNab  V.  Wagstaff,  5  U.  C.  R.  588. 

Where  several  are  sureties,  and  one  is  compelled  to 
pay  the  whole,  he  may  recover  in  this  action  from  each 
of  his  co-sureties  a  rateable  proportion  of  the  moneys 
so  paid. 

Deering  v.  WincheUea,  El  2  B.  &  P.  270. 
Geary  v.  The  Gore  Bank,  5  Chy.  586. 

This  action  does  not  lie  for  contribution  or  indem- 
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nity  against  a  person  jointly  en^jaged  with  the  plaintiff 
in  doing  a  wrongful  act  by  which  the  plaintiff  is  put 
to  expense. 

Merryiveather  v.  Kixan,  8  T.  H.  ISG. 

To  fivipport  this  action  it  must  appear  either  that 
the  defendant  was  primarily  liable  to  the  third  party 
to  pay  th(!  money,  or  that  it  was  paid,  or  the  liability 
incurred  by  the  plaintiff  at  his  express  or  implied  re- 
quest, or  on  his  guarantee. 

Brittain  v.  Lloijd,  14  M.  &  \V.  702. 

The  indorser  of  a  bill,  who  has  been  sued  by  the 
holder  and  paid  the  amount,  cannot  recover  the  costs 
of  the  former  action,  for  tho  custom  of  merchants  does 
not  make  an  acceptor  liable  for  the  costs  of  actions 
against  subsequent  holders. 

Dawson  v.  Morgan,  9  B.  «fe  C.  G18. 


■ :  l\ 


ACTION  FOR  MONEY  LENT. 

In  an  action  for  money  lent,  the  plaintiff  will  have 
to  prove  the  loan  of  his  money. 

It  is  not  rrafficient  to  prove  merely  the  payment  of 
money  to  the  defendant ;  for  in  such  a  case  the  pre- 
sumption is  that  the  money  is  pa:  J  in  liquidation  of 
an  antecedent  debt. 
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When  a  parent  advances  money  to  a  child  it  is  pre- 
sumed to  be  a  gift. 

A  loan  of  money  secured  by  mortgage  is  recoverable 
as  money  lent  if  there  is  no  covenant  to  pay  the  amount. 
Where  a  simple  loan  of  money  is  secured  by  a  covenant 
to  repay  the  money,  the  creditor's  only  remedy  is  on 
the  covenant.  It  is  a  defence  that  a  simple  contract 
has  been  subsequently  merged.  As  an  amendment 
would  now  be  allowed,  this  distinction  is  not  so  im- 
portant. 

Re  Ross,  29  Chy.  38.-). 
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ACTION  FOR  MONEY  HAD  AND  RECEIVED. 

The  plaintiti*  must  prove  the  receipt  of  the  money 
by  the  defendant,  and  his  own  title  to  recover  it  as 
received  for  him. 

The  plfiintitf  must  prove  that  money  h.%~  heen  re- 
ceived.    He   nuist  give   evidence  of  some   particular 

sum. 

Baxeiidale  v.  G.  W.  R.  Co.,  32  L.  J.,  C.  P.  225. 

The  plaintiti'  must  prove  that  it  was  his  money,  or 
that  the  money  has  been  received  to  his  (plaintitf's) 
use  by  defendant. 

Where  money  has  been  paid  on  a  consideration  which 
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has  wholly  failed,  it  may  bo  recovered  in  this  action  by 
the  party  who  paid  it. 

Conduct  money  received  with  a  sul)p(pna  may  be 
recovered  by  the  party  who  paid  it,  where  the  attend- 
ance of  the  witness  has  been  countermanded  and  he 
has  incurred  no  expense. 

See  U.  S.  Exp.  Co.  v.  Dovohoe,  14  ().  R.  333. 
Martin  v.  Andreivfi,  7  E.  &  B.  1. 

Where  a  party  paying  money  upon  a  forged  instru- 
nien.  "i  not  been  guilty  of  any  want  of  that  caution 
which,  on  account  of  the  character  he  fills,  he  is  bound 
to  exercise,  and  has  not  by  his  conduct  affected  the 
rights  of  any  other  parties  to  the  instrument,  he  may 
in  general  recover  the  money  as  money  paid  under  a 
mistake. 

Money  paid  under  mistake  of  law  cannot  in  general 
be  recovered. 

Ghesney  v.  St.  John,  4  App.  R.  150. 
Clark  V.  Eckroyd,  12  App.  R.  420. 
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In  this  case,  held,  that  demand  for  repayment  or 
notice  of  nustake  necessary  before  action. 

See  Frennan  v.  Jeffries,  L.  R.  4  Ex.  189. 
The  plaintifi'  can  only   rescind   a  contract  on  the 
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rjrouml  of  fraud  wlioii  lie  can  disaffirin   th(3  contract 
aiul  remit  the  defeJidaiit  to  his  former  state. 

Urqnluii'l  V.  Macpliersoii,  3  App.  Ca.  821. 

Money  pai<l  under  mi>take  of  fact  can  be  recovered. 
See  The  Jmiv  Sue  >j,U.C.v.City  of  Toronto,'!^  U.C.R.199. 

Money  obtained  by  fraud  can  be  recovered. 
Mi'MaHter  v.  Geddes,  19  U.  C.  R.  21G. 

Wht  )•''  n  man  has  been  oblij^ed  involuntarily  and  by 
wron;j;ful  duress  to  pay,  the  money  may  be  recovered. 

Wliere  an  action  is  brought  and  a  person  pays  the 
deiii;rn<t  "without  prejudice,"  he  cannot  recover  the 
money  so  paid. 

Brotun  V.  McKinally,  1  Esp.  279. 

Money  recovered  by  regular  legal  process,  though  in 
fact  not  due,  cannot  be  recoverec  in  this  action. 
Marriot  v.  Hampton,  7  T.  R.  2G9. 

A  wrongful  receipt  l)y  the  defendant  of  the  proceeds 
of  goods  wrongfully  sold  may  be  treat  3(1  as  a  receipt 
to  the  phiintiH's  use  bv  waivinj;  the  tort. 

Lytlxjoe  V.  i^erngn,  5  ii.  &  N.  INO. 

Money  stolen  by  the  <lefe?idant  from  the  phiintiff 
constitutes  a.  debt  from  d<'fendant  to  plaintiti'. 

See  Wells  v.  Abrdhams,  L  R.  7  Q.  B.  r>54. 

Money  paid  on  illegal  contracts  is  recoverable : 
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1.  When  the  contract  is  executory,  and  the  plaintiff 
and  defendant  are  in  pari  delicto. 

2.  Money  is  recoverable  from  a  stakeholder  in  whose 
hands  it  has  been  deposited  on  an  illej^al  consideration, 
thoui^h  executed  by  the  happening  of  the  event  upon 
which  a  wager  is  made. 

3.  The  money  is  recoverable  though  the  contract  be 
executed,  if  the  plaintiff  be  not  in  jxiri  cldlcto  with 
the  defendant. 

4.  Money  is  not  recoverable  where  the  contract  is 
executed  and  plaintiff  is  in  pari  delicto. 


ACTION  ON  AN  ACCOUNT  STATED. 

The  plaintiff  must  prove  an  absolute  acknowledg- 
ment ;  a  qualified  acknowledgment  is  not  sufficient. 

See  McKay  v.  Grinley,  30  U.  C.  R.  54. 
Green  v.  Burtch,  1  C.  P.  313. 

An  I  O  U  is  evidence  of  an  account  stated  with  the 
person  who  holds  it ;  and  if  another  person  was  meant, 
the  defendant  must  prove  it. 

Fesenmayer  v.  Adcock,  16  M.  &  \V.  449. 


ACTIONS  AGAINST  CARRIERS. 

Carriers  may  be  of  goods  or  of  persons,  or  of  both, 
and  they  may  be  carriers  by  land  and  by  sea. 
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A  common  carrier  is  a  person  who  undertakes  to 
transport  from  place  to  place,  for  hire,  the  goods  of 
sucli  persons  r,s  see  fit  to  employ  him.  He  is  bound 
at  Common  Law  to  receive  and  carry  all  <;oods  reason- 
ably otiered  to  him,  and  for  which  the  person  bringing 
the  goods  is  ready  and  willing  and  ofi'ers  to  pay  reason- 
able hire  and  reward. 

Pichford  v.  Grand  Junction  Rjj.  Co.,  8  M.  &  W.  372. 

He  is  also  an  in.surer  of  the  goods  against  all  acci- 
dents, except  the  act  of  God  or  the  Queen's  enemies, 
and  whether  the  loss  occurs  by  accident,  robbery,  vio- 
lence, or  the  negligence  of  third  persons. 

A  carrier  may  limit  generally  his  business  to  certain 
goods,  and  is  then  not  obliged  to  carry  other  goods. 

Johnson  v.  Midland  Ry.  Co.,  4  Ex.  3G7. 

Where  the  carrier  delivers  a  ticket  or  other  notice 
to  the  person  from  whom  he  receives  the  articles,  speci- 
fying the  terms  on  which  he  agrees  to  carry,  and  the 
customer  assents,  or  does  not  dissent,  the  terms  of  the 
notice  will  establish  a  special  agreement,  and  will  ex- 
clude the  Common  Law  contract  so  far  as  it  is  varied 
by  those  terms.  If  the  customer  in  such  a  case  declines 
the  terms,  and  wishes  to  fix  the  carrier  with  the  Com- 
mon Law  liability,  he  must  tender  or  oti'er  a  reason- 


72 


MANUAL   OF   EVIDENCE    IN    vJlVIL   CASES. 


able  compensation,  and  sue  for  the  refusal  to  receive 
the  goods. 

Garton  v.  Bridol,  30  L.  J.  Q.  B.  273. 

By  section  104  R.  8.  C.  c.  109,  The  Railway  Ad, 
passengers  and  i^oods  must  be  conveyed  on  due  pay- 
ment of  the  toll,  freight  or  fare  lawfully  payable  there- 
for. Tolls  arc  provided  for  by  section  16  of  the  Act. 
See  also  pod,  "  Neglig-ence  of  Railway  Companies," 
under  "Nefjligence." 

Everv  person  acfgrieved  by  any  neorlect  or  refusal  to 
convey  has  an  action  therefor  against  the  company, 
from  which  action  the  company  shall  not  be  relieved 
by  any  notice,  condition  or  declaration,  if  the  damage 
arises  from  any  negligence  or  omission  of  the  company, 
or  of  its  servants. 

Provisions  are  made  for  iiitcrchanjje  of  traffic  be- 
tween  companies  by  section  5(j. 

As  to  liability  of  carriers  by  water,  see  R.  S.  C.  c.  82. 

Goods  that  are  })rittle  or  liable  to  injury  must  be 
safely  packed  by  the  consignor,  or  the  carrier  will  not 
be  liable  for  injury  done  to  them  in  carrying  if  he  has 
used  due  care. 

Hart  V.  Baxcndah',  10  L.  T    N.  S.  390. 

In  ."»n  action /o/'  loss  of  or  injuvy  to  rfoo<h,  tlie  plain- 
tiff must  prove :  * 
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1.  That  the  defendant  is  a  cominoil  carrier. 

2.  The  delivery  of  the  goods  for  conveyance  and 
the  contract,  if  special. 

3.  The  loss  or  injury. 

4.  The  damage. 

In  an  action  for  refusal  to  carru,  the  plaintiff  will 
have  to  prove,  Ijesides  the  defendant's  character  as  a 
common  carrier,  the  tender  of  goods  for  conveyance 
and  the  refusal  of  the  defendant  to  accept  the  goods 
for  that  purpose,  although  the  plaintiif  w^as  then 
ready  and  willing  to  pay  a  reasonable  reward  in  that 
behalf.  The  action  is  one  of  tort  for  refusal  to  per- 
form a  public  duty,  whereby  the  plaintiff  has  sustained 
special  damage. 

The  plaintiir  need  not  aver  a  strict  tender  of  the 
fare ;  it  is  enough  that  he  was  ready  to  pay.  But 
where  the  carrier  has  limited  his  liability  unless  a  cer- 
tain charge  be  paid,  payment  or  tender  of  that  charge 
must  be  proved. 

Wyld  V.  Piclford,  8  M.  &  W.  443. 

The  proper  person  to  sue  as  plaintiff  is  the  person 
in  whom  the  property  was  vested  when  lost  or  dam- 
aged. Hence  generally  the  consignee  is  the  proper 
plaintiff. 

The  measure  of  damages  is  the  market  value  of  ^^  .: 
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goods  at  the  time  and  place  at  which  they  ought  to 
have  been  delivered ;  and  it*  there  is  no  market  for  the 
sale  of  such  goods  at  the  place,  the  jury  must  ascer- 
tain their  value  by  taking  their  price  at  the  place  of 
manufacture,  together  with  the  cost  of  carriage  and  a 
reasonable  sum  for  importer's  profits. 

Vickers  V.  WUcocL%  2  Sm.  L.  Cas.  805. 

LETTER  CARRIERS. 

Postmaster-General  is  not  a  common  carrier,  but 
postmasters  are  liable  for  their  own  personal  negli- 
gence. 

PASSENGER  CARRIERS. 

Carriers  of  passengers  are  not  insurers  of  the  per- 
son, and  are  responsible  only  for  want  of  due  care. 

Christie  v.  Griggs,  2  Camp.  81. 

If  a  company  allege  that  the  passenger  has  not  com- 
plied with  the  conditions  of  a  by-law,  they  must  prove 
that  they  have  strictly  observed  the  by-law  on  their 
part. 

If,  in  consequence  of  wrongful  delay  or  erroneous 
information  of  carrier,  passenger  is  reasonably  obliged 
to  hire  another  conveyance  or  stop  a  night  on  the 
road,  the  expenses  may  be  recovered,  but  the  jury 
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cannot    give    general    damages    for    loss    of    time, 
trouble,  etc. 

Ilobhs  V.  L.  (i;  S.  W.  R.  Co.,  L.  R.  10  Q.  B.  111. 


but 


PASSENGERS'    LUGGAGE -LIABILITY    THEREFOR 
OF   COMMON    CARRIERS. 

On  this  point  see  Stewart  v.  London  (5  N.  W.  Ry. 
Co.,  ?)  H.  &  C.  135,  where  it  was  said  that  a  carrier 
undertakes  no  responsibility  in  respect  of  the  goods  of 
a  passenger  beyond  that  which  he  undertakes  with 
respect  to  the  passenger  himself.  In  other  cases  it 
has  been  ruled  that  a  carrier  of  passengers  is  liable  to 
the  ordinary  obligations  of  connnon  carriers. 


ACTION  AGAINST  INNKEEPERS. 

Generally,  an  action  ex  contractu  for  some  breach  of 
the  contract,  express  or  implied,  which  the  innkeeper 
has  entered  into,  or  professes  to  be  ready  to  enter  into 
with  his  guest  in  relation  to  his  personal  entertain- 
ment. 

Newcomhe  v.  Anderson,  11  O.  R.  665. 

An  innkeeper  at  Common  Law  is  answerable  for  the 
safe  keeping  of  the  goods  of  a  uuest,  but  it  is  only  in 
respect  of  the  goods  of  a  guest  that  he  is  so  liable. 


r 


^ 


76 


MANUAL    OF    KVIDENCK    IN    CIVIL   CASES. 


The  Common  Law  liability  lias  been  limited  by 
R.  S.  O.  1887,  c.  154,  s.  8. 

By  section  2  of  that  Act  an  innkeeper  has  a  lien  on 
the  baggage  and  property  of  his  guest  for  accommoda- 
tion furnished,  and  has  the  ri^ht  to  sell  the  same  after 
three  months  on  giving  one  week's  notice  by  adver- 
tisement. 


i    t 


ACTION  AGAINST  PAWNBROKERS. 

By  R.  S.  0.  1887,  c.  155,  s.  1,  every  person  who  takes 
or  receives  by  way  of  pawn,  pledge  or  exchange,  any 
goods  for  the  repayment  of  money  lent  thereon,  shall 
be  deemed  a  pawnbroker  within  the  meaning  of  that 
Act. 

When  goods  are  pawned  with  a  pawnbroker,  a  writ- 
ten or  printed  memorandum  must  be  given  to  the  per- 
son pawning,  containing  a  description  of  the  goods, 
the  amount  advanced,  the  date,  and  names  and  resi- 
dence of  the  parties.  The  holder  of  this  memorandum 
is,  on  presentation  thereof  and  demand,  entitled  to  the 
goods  on  payment  of  the  pawnbroker's  claim. 

Provision  is  made  in  the  statute  for  sale  of  goods, 
and  for  recovery  of  goods  when  illegally  detained. 
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DEFENCES  IN  ACTIONS  ON  SIMPLE  CONTRACTS. 
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In  some  few  instances  it  has  been  necessary  to  point 
out  certain  special  defences  which  may  be  raised  to 
particular  actions.  There  are,  however,  other  defences 
which  may  V)e  a  sufficient  answer  to  any  species  of 
action.  Such  latter  defences  may  be  pleaded  in  addi- 
tion to  the  special  defences  in  all  cases  where  the  spe- 
cial defences  have  been  named.  It  is  convenient  to 
collect  such  defences  of  general  application.  They  are 
presented  alphabetically,  more  in  the  shape  of  defini- 
tion than  at  any  length.  Thci"  application  to  any 
given  case  will  depend  on  the  circumstances  of  the 
case.  The  definition  of  the  defence  will  be  some  guide 
as  to  its  applicability. 

Before  entering  on  the  subject  of  the  defences  them- 
selves it  may  be  well  to  recapitulate  the  substance  of 
the  rules  of  pleading  relative  to  defences. 

First,  as  to  achnissions : 

C.  R.  400. — Each  party  is  to  admit  such  of  the  material  alle- 
gations contained  in  the  statement  oi  claim  or  defence  of  the 
opposite  party  aa  are  true ;  or  he  may  give  notice  by  his  own 
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Btatumcnt  or  otherwise  that  he  admits,  for  the  purposes  of  the 
action,  the  truth  of  the  case  generally,  or  of  any  part  of  the  case 
stated  or  referred  to  in  the  statement  of  claim  or  defence  of  the 
opposite  or  otlier  party. 

C.  R.  401  provides  for  the  manner  of  making  admissions  in 
pleading. 

Second,  as  to  (dlefjatiotis  in  plcadimjs : 

C.  R.  402. — Each  party  in  any  pleading  must  allege  all  such 
facts  not  appearing  in  tlit  ,  :t'.i(»us  pleading,  if  any,  as  he  means 
to  rely  on,  and  nuist  raise  ail  ficli  grounds  of  defence  or  reply, 
as  the  case  may  be,  as,  if  n(  :  ■  >  aised  on  the  pleadings,  would 
bo  likely  to  take  the  (>})pi'8!  ♦:  \'r':ty  by  surprise,  or  would  raise 
new  issues  of  fact  not  arising  fut  of  the  pleadings,  as,  for  in- 
stance, fraud,  or  that  any  claim  has  been  barred  by  the  Statute 
of  Limitatitms,  or  has  been  released. 

C.  R.  403. — Save  as  above  otherwise  i>rovided,*  the  silence 
of  a  pleading  as  to  any  ..''legation  contained  in  a  pleading  of  the 
opposite  part}'  is  not  to  be  construed  into  an  implied  admission 
of  the  ti'uth  of  such  allegation  ;  and  any  allegation  introduced 
for  the  purpose  of  preventing  such  imi)lied  admission,  and  not 
for  the  purpose  of  making  intelligible  the  grounds  of  defence,  is 
to  be  c«)nsidered  impertinent 

C.  R.  413. — Where  a  c(mtract  is  alleged  in  any  pleading  a 
bare  denial  of  the  contract  by  the  opposite  party  shall  be  con- 
strued only  as  a  denial  of  the  making  of  the  contract  in  fact,  and 
not  of  its  legality  or  of  its  sutiiciency  in  law,  whether  with  refer- 
ence to  the  Statute  of  Frauds  or  otherwise. 

C.  R.  411)  relates  to  an  action  for  the  recovery  of  land,  and 
will  be  found  at  page  193. 

C.  R.  417. — Nothing  in  these  rules  contained  shall  affect  the 


•C.  R.  410.~Facts  presumed  need  not  be  stated.     C.  R.  411.— Denial 
of  rcpresenlulivc  uapacily  of  upposile  party  required  spccitically. 
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right  of  any  defendant  to  plead  not  guilty  by  statute.*  And 
every  defence  of  not  guilty  by  statute  shall  have  the  same  eflfect 
as  a  plea  of  not  guilty  by  statute  has  heretofore  had.  But  if  the 
defendant  so  plead,  he  shall  not  plead  any  other  defence  without 
the  leave  of  the  Court  or  a  Judge. 

See  also  C.  R.  407,  408  and  409. 

It  is  necessary  to  refer  to  these  rules  of  pleading, 
because  the  course  to  be  taken  at  the  trial  depends,  in 
the  first  instance,  on  the  pleadinjjfs  before  the  Court, 
and  the  Court,  under  C.  R.  402,  will  not  allow  a  party 
to  be  taken  by  surprise.  Therefore,  while  amendment 
is  liberally  allowed,  the  countervailing  principle  of 
C.  R.  402  is  frequently  applied. 

We  now  proceed  with  the  definition  of  the  various 
defences.     They  appear  in  alphabetical  order. 


ACCORD   AND   SATISFACTION. 

An  agreement  which  need  not  be  by  deed,  the  effect 
of  which  is  to  discharge  the  right  of  action  possessed 
by  one  of  the  parties  to  the  agreement. 

See  R.  S.  O.  1887,  c.  44,  s.  ',:]  (7). 

Brundage  v.  Hoicard,  18  Ap.  R.  ,'3.j7. 


*  The  pica  of  "  not  giiilty  by  statute  "  puts  in  issue  not  only  the  dofonoca 
peculiar  to  the  statute,  but  all  that  would  liiive  iiristti  at  Coininon  Law  ; 
e.ij.,  in  an  action  for  excessive  distress  a  pica  of  "  not  K>iilty,"  under  11  (Jco. 
II.  c.  19,  s.  21,  puts  in  issue  not  only  the  juatter  of  justilication.  hut  also  the 
tenancy  and  ownership  of  the  goods.  Tlie  words  "by  statute."  together 
with  the  reference  to  the  statute,  must  appear  in  the  margin  of  the  state- 
ment of  defence. 
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Compare  cases  of 

Loomer  v.  Marks,  11  U.  C.  R  16. 
Brown  v.  Jones  17  U.  C.  R.  50. 
Paisley  v.  Broddy,  11  P.  R.  202. 

ALTERATION. 
Leading  case,  Pigot's  Case,  11.  Rep.     Held, 

1.  An  immaterial  alteration  by  a  stranger  does  not 
avoid  a  deed. 

2.  If  made  by  a  party  interested,  the  alteration  will 
avoid  as  against  him,  whether  material  or  not. 

3.  A  material  alteration  by  a  stranger  avoids  it. 

The  second  resolution  in  Pigot's  case  was  dissented 
from  in  Aldons  v.  Gormvall,  L.  R.  3  Q.  B.  573 ;  and  it 
is  the  rule  that  an  alteration  which  has  no  effect  on 
the  liability  of  either  party,  as  stated  in  the  contract, 
will  not  vitiate  the  instrument. 

As  to  the  third  resolution,  it  has  also  been  ques- 
tioned. As  to  whether  a  material  alteration  by  a 
stranger  would  avoid  an  instrument  or  not  would  de- 
pend on  whether  the  plaintiff  was  responsible  for  the 
custody  of  the  document. 

Sayles  -.  Broivn,  28  Chy.  10. 
Sommer'ville  v.  Rae,  28  Chy.  018. 
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FRAUD. 

The  fraud  must  be  some  concealment  or  deception 
practised  by  the  plaintiff*  with  respect  to  the  very 
transaction  in  (juestion  ;  the  illesjjality  oi"  the  transac- 
tion from  other  reasons  is  not  sufficient. 

Green  v.  Gosden,  :3  M.  &  Gr.  446. 

Fraud  means  moral  fraud,  and  not  merely  an  inno- 
cent misrepresentation. 

Panama  Mail  Co.  v.  Kenned ij,  L.  11.  2  Q.  B.  580. 
Muens  v.  Ila//ivortli,  10  M.  *\j  W.  147. 
Bar  rows  v.  Leavens,  29  Chy.  470. 


FRAUDS,  STATUTE  OF. 

This  defence  has  been  specially  referred  to  under 
tlie  headings,  "  Action  on  Sale  of  Real  Property," 
"Action  on  Guarantee,'  and  "Action  for  not  Accept- 
inj,'  Goods." 

Rule  now  is  that  if  le<;al  part  of  contract  in  question 
can  be  sevx^red  from  that  which  is  illeual,  the  former 
will  stand  good,  whetlier  the  illegality  exist  by  statute 
or  Common  Law. 

KltchuHj  V.  Hicks,  6  0.  R.  730. 
Cameron  v.  Cameron,  7,  C.  L.  T.  334. 
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ILLEGALITY. 

Where  a  contract  is  illegal  or  immoral  it  cannot  be 
enforced. 

The  maxim  of  in  pari  delicto  potior  est  conditio 
defendentis  is  important  in  considering  the  question 
of  illegality. 

The  test  for  determining  whether  or  not  the  plaintiff 
and  defendant  were  in  jyari  delicto  is  by  considering 
whether  plaintiff  could  make  out  his  case  otherwise 
than  throusjh  the  medium  and  bv  the  aid  of  the  ieffai 
transaction  to  which  he  was  a  party. 

Taijlor  v.  Chester,  L.  R  4  Q.  B.  309. 

The  rules  as  to  recovering  money  paid  on  illegal 
contracts  have  been  stated  under  the  heading,  "Action 
for  Money  Had  and  Received." 

In  an  action  for  work  and  labour  the  illegality  of 
the  transaction  wuU  be  a  defence.  A  party  will  not 
be  permitted  to  recover  either  for  work  and  labour 
done  or  materials  provided  where  the  whole  combined 
forms  one  entire  subject-matter  made  in  violation  of 
the  provisions  of  an  Act  of  Parliament. 

Bcnshnj  v.  Bignold,  5  B.  &  A.  335. 

A  contract  which  amounts  to  maintenance  is  illeiral, 
and  cannot  be  enforced. 

Bradlaugh  v.  Neiudegate,  11  Q.  B.  D.  1. 
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No  action  lies  for  goods  knowingly  sold  for  illegal 
purposes. 

An  agreement  not  to  prosecute  for  a  criminal  offence 
is  illegal ;  l)ut  unless  given  in  pursuance  of  such  an 
agreement,  securities  given  to  a  creditor  by  a  debtor 
whose  .ebt  has  l)een  contracted  under  such  circum- 
stances that  might  have  rendered  him  liable  to  a 
prosecution  may  be  enforced. 

Flower  V.  Sadler,  10  Q.  B.  D.  o72. 
Duels  V.  Hewitt,  9  O.  R,  435. 
Summerfeldt  v.  Worts,  12  0.  R.  48. 

R  S.  O.  1887,  c.  203,  An  Act  to  Prevent  the  Profa- 
vatlon  of  the  Lord's  Day,  prevents  sales  or  ordinary 
work  on  Sunday.  By  sec+ion  8  all  sales  and  agree- 
ments made  on  Sunday  are  void. 

The  English  Act  on  the  same  point  is  29  Charles  II. 

c.  7.     A  farmer  does  not  come  within  the  provisions 

of  this  statute. 

The  Queen  v.  Silvester,  et  al. 
33  L.  J.  M.  C.  79  Q.  B. 
See  Crosson  v.  B'ujley,  12  A.  R.  94. 

All  contracts  in  restraint  of  trade  are  bad,  unless 
they  are  natural  and  not  unreasonable  for  the  protec- 
tion of  the  parties  in  dealing  legally  with  some  subject 
of  contract. 

See  Mitchell  v.  Reynolds,  1  Sm.  L.  C. 
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One  who  is  a  party  to  an  immoral  contract  cannot 
enforce  it. 

INFANCY. 

Infancy  is  a  good  defence,  unless  the  action  be  for 
necessaries.  The  question  of  what  are  necessaries  is 
to  be  governed  by  the  fortune  and  circumstances  of 
the  infant,  and  the  proof  of  those  circumstances  lies 
on  the  plaintiti'.  A  contract  by  an  infant  other  than 
for  necessaries  is  voidable  only,  not  void,  and  may  be 
ratified  by  him  after  he  attains  his  majority.  The 
ratitication,  to  be  i:ood,  must  be  in  writinu;. 

R.  S.  0.  1887,  c.  12:J,  s.  0. 

May  be  proved  by  calling  any  person  who  can  speak 
as  to  the  time  of  birth,  or  by  declarations  of  deceased 
members  of  family. 

Extracts  from  the  records  of  the  llegistrar-General 
of  the  Province,  under  R.  8.  0.  1887,  c.  40,  s.  23,  are 
prima  fade  evidence  of  the  facts  therein  stated. 

If  defendant  of  auje  when  action  connnenced,  the 
date  of  contract  must  be  shown  as  well  as  fact  of  non- 


age. 


INSANITY. 


The  contracts  of  a  lunatic,  entered  into  fairly  and 
buna  fide  with  a  person  ignorant  of  the  incapacity, 
where  the  transaction  is  in  the  ordinary  course,  and 
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wholly  or  in  part  cxcrntod,  are  valid.  Insanity,  and 
the  prolialilc  kjiowlcd^o  of  it  by  the  opposite  party, 
may  l>e  proved  l>y  showinir  that  it  existed  and  was 
apparent  eitluir  sh(jrtly  before  or  shortly  after  tlic 
alleged  contract. 

B(UV(tn  V.  McDonnell,  !)  Ex.  .300. 

INTOXICATION. 

A  contract  entered  into  by  a  person  in  a  state  of 
intoxication  is  voidable,  not  void. 

Mdithev}^  v.  Baxter,  L.  R.  8  Ex.  V.Vl. 

LIMITATIONS,  STATUTE  OF. 

The  statutes  relatinf]^  to  limitation  of  actions  in 
Ontario  are  :  R.  S.  O.  18cS7,  c.  CO  and  c.  Ill  ;  Statutes  21 
James  I.  c.  16  ;  4  and  5  Anne  c.  IG. 

Upon  issue  joined  on  this  defence  burden  of  proof 
lies  on  plaintiti". 

Time  of  limitation  is  to  be  computed  exclusive  of 
day  on  which  cause  of  action  arose. 

Statute  runs  from  time  of  breach  of  promise  or  con- 
tract, and  not  discovery  of  it.  In  case  of  fraudulent 
concealment,  from  its  discovery. 

A  note  payable  on  (Unnand  is  payable  immediately, 
and  the  statute  begins  to  run  from  that  date. 
Norton  v.  Ellam,  2  M.  &  W.  4G1. 
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VVhoro  the  note  is  payable  after  sijrht,  the  statute 
runs  only  from  the  time  of  presentment. 

Holmes  v.  Kerrison,  2  Taunt.  .*J2.S. 

Where  the  cause  of  action  does  not  arise  until  aft(?r 
request  made,  the  statute  will  only  run  from  the  time 
of  such  re(iuest. 

Gould  V.  Johnson,  2  Salk.  422. 

By  21  Jac.  I.  c.  16,  s.  o,  actions  of  account,  and  on 
the  case  (other  than  concerning  the  trade  of  merchan- 
dise between  merchants  or  their  factors  or  servants, 
and  other  than  for  slander)  actions  of  debt  on  lendinf; 
or  contract  without  specialty,  or  for  rent  in  arrear, 
are  to  be  brou<;ht  within  six  years  from  the  cause  of 
action,  and  not  after. 

The  exception  of  merchants'  accounts  is  abolished, 
and  by  R.  S.  O.  ISST,  c.  GO,  s.  2, 

All  actions  of  account,  or  for  not  accounting,  or  for 
such  accounts  as  concern  the  trade  of  merchandise  as 
between  merchant  and  merchant,  their  factors  and 
servants,  must  be  commenced  within  six  years  after 
the  cause  of  action. 

Limitations  of  other  actions  are  as  follows : 

Tiventy  years. 
(a)  Actions  for  rent  upon  an  indenture  of  demise. 


DEKKNCES  IN   ACTIONS  ON  SIMIM,K  fONTHAC'TS.        ^7 

(h)  Actions  upon  a  Ijond  or  otlior  spociftlty. 
(r)  Actions  upon  a  rt'COL,miziince. 

Six  ycdVfi. 

i<l)  Actions  upon  an  awnnl  wlicrc  i\\o  suVmiission  is 

not  l>y  specialty. 
{(>)  Actions  for  an  escape. 
(/)  Actions  for  money  levied  on  execution. 

Two  ypavs. 

((j)  Actions  for  penalties,  tlaina<,'es,  or  sums  of  money 
<^iven  to  the  party  ai^fjrieved  by  any  statute. 

R.  S.  O.  1.S87,  c.  00,  s.  1. 


DISABILITIES. 

In  case  a  plaintiff  is,  at  the  time  of  the  cause  of 
action  accruint^,  an  infant  or  ?/o?^  com)><>s,  the  six  years 
run  from  the  removal  of  the  disability. 

A  plaintiff  resident  without  the  limits  of  Ontario 
has  no  longer  period  of  time  to  commence  an  action 
than  if  he  were  resident  in  Ontario  when  the  cau.se  of 
action  accrued. 

Tn  the  case  of  a  defendant  without  the  limits  of 
Ontario  at  the  time  of  the  action  accrtiiuL;-,  the  action 
may  be  brought  within  such  times  as  are  above  men- 
tioned after  the  return  of  the  absent  person  to  Ontario. 

In  cases  where  some  joint  debtors  have  been  within 
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and  some  witliout  Oiitnrio,  no  I'lirtlKT  timo  is  uilowed 
to  coinmciico  action  aL''.'iinst  any  ol'  the  joint  (k'l)t()rs 
wlio  won;  witliin  Ontario  wlicn  tlie  action  acciMUMl  hy 
reason  only  that  sonic  otlicr  of  tlic  joint  debtors  were 
at  tl»at  time  witliout  Ontario. 

A  judt^nient  recovered  in,.sucli  a  case  will  not  he  a 
bar  to  anotlier  action  aLrainst  tiie  joint  tlcl)tor  who  was 
without  Ontario. 


SUBSEQUENT   ACKNOWLEDGMENT. 

The  effect  of  tlie  Statute  of  Limitations  may  ho 
avoided  hy  proof  of  an  un((ualitied  acknowhMii^ment 
of  the  debt  within  six  years,  which  is  evidence  of  a 
new  promise  to  pay  tlio  debt,  and  not  a  mere  revival 
of  the  orif^inal  promise. 

By  the  Act  rcftprciinf/  Wriftun  J^romisfff  and  Ac- 
knowledgmvnU  of  LiahiJlfij,  R.  S.  O.  l.S(S7,  c.  12.'i,  a 
written  memorandum  is  required  to  take  the  case  out 
of  the  Statute  of  Limitations. 

Part  payment  of  a  debt  takes  a  case  out  of  the 
statute,  as  evidence  of  a  fresh  promise  to  pay  the 
debt.  The  payment  must  be  such  as  to  warrant  the 
jury  in  inferring  an  intention  to  pay  the  rest.  It 
must  appear  that  the  payment  was  on  account  of  the 
debt  for  which  the  action  was  brought,  and  that  it 
was  made  as  part  payment  of  a  greater  debt. 


DEFENTKH  I\   A»T|()\S  (»\  SIMPI.F  CONTRArTS.        Sf) 

A  part  payment  witliiii  six  years,  thouj^li   proved 
only  hy  an  oral  or  u?».sii;?ie(l  a<linissioM  of  tlie  <lel'en(l- 
ant,  will  take  tlie  case  out  of  the  statute 

Cleave  V.  Jones,  G  Kx.  o7M. 

An  ackn()wle(l(jrn)ent,  or  promise,  or  })art  payn>ent, 
hy  one  of  several  co-contractors,  does  not  make  the 
co-contractor  liable  to  lose  the  benefit  of  the  statute. 

R.  S.  0.  ISSV,  c.  12:},  s.  2. 

The  acknowledijjment  or  promise  may  be  made  or 
contained  b}-.  or  in  some  wiitini^^  sif^ncd  by,  the  party 
charireabh^  thereby,  or  by  his  ajj^ent  <lulv  authorized 
to  make  such  acknowledcjjment  or  promise. 

An  acbnission  of  a  debt  made  to  a  mere  stranjrer 
can  only  repel  the  statute  when  it  can  be  properly  left 
to  the  jury  as  e(|uivalent  to  or  implyini]f  a  promise  to 
the  plaintiff' to  pay  him. 

The  constrnctiou  of  a  doubtful  document  given  in 

evidence  to  defeat  the  statute  is  for  the  Court  an<l  not 

for  the  jury,  though  if  intrinsic  facts  are  adduced  in 

explanation,  the  facts  are  for  the  consideration  of  the 

jury. 

Smith  V.  Thome  IS  Q.  B.  1.34. 

Whether  the  promise  be  (pialified  or  not  is  a  ques- 
tion of  construction  for  the  Court  and  not  for  the  jury, 
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oxo(*|»t  wluTf  extrinsic  I'videiicc;  uflects  tlic  construe- 


■'  t 


tion. 

o 


Hoiilh'tliic  V.  Ix'dvisai/,  N  A.  ,<:  Iv  221. 
\Vilf<on.  V.  Ii>/L('rl,  14  ().  11.  l.ss. 

MERGER. 

o 

The  technical  exphumtion  oi'  mej'u^er  is  ms  follows: 
Where  n  dehtor  L;ives  his  cretlitoi"  u  hi^^-her  securit}' 
for  t'he  (leht  (lu(>  und  co-extensive  with  it,  the  (lel)t  is 
nieri^etl  hy  operation  of  law  irrespective  of  tlie  inten- 
tion of  the  partitvs. 

rri<r  V.  Moulfon,  10  C.  11  r,(i|. 

• 

Under  the  ]u»adini^  of  "Action  for  Money  LcMit "  this 
defence  has  heen  alluded  to,  and  it  has  heen  stated 
that  the  present  powers  of  amendment  render  it  much 
less  available  than  formerly. 


PAYMENT. 

Most  usual  way  of  proving  payment  is  by  producing 
receipt,     'i'o  an  ao;ent  or  by  an  agent,  good. 

In  general,  the  party  who  pays  money  has  a  riglit  to 
direct  the  application  of  it;  but  where  money  is  paid 
to  a  creditor  generally,  without  any  specific  appro- 
priation to  the  party  paying,  and  the  creditor  has 
several   demands  against  the  party  paying,  he  may 
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,'ip])ly  tlu^  iiiDiicy  [\'ii<l  to  wliiclu'Vcr  of  those  (Icjiiaiuls 

ho  |)h'as('s. 

('/(i.i/hths  (\is,-,  I  Mcr.  :u-l. 

In  sonic  instances,  and  in  the  al»scn(;e  ot"  any  proof 
of  special  appropriation,  th(^  hiw  will  diiect  or  presmno 
tlie  apjilicjition  of  money  ])ai(l  i^enerally. 

( )f  this  natnrc  M,re  accounts  current  with  hankers 
and  otlicrs,  wher<;  there  ai'e  xai'ious  items  of  deht  on 
one  side  and  ci'cfiit  on  the  other,  occuii'inL;  at  ditlen^nt 
times,  and  no  special  appropi'iation  is  made  hy  tlie 
])arties  ;  suc(;essi\('  payments  will  then  hi;  applied  to 
the  dischai*iL(e  of  antecedent  ''"^ts  in  tlie  order  ftf  time 
in  wdiich  tliey  stand. 

Kittnalnl  v.  Wrhsfrr,  10  Cliy.  I).  V.V,). 

There  is  a  distinction  between  cases  whore  payment 
is  made  hv  hill  or  note  iiavahle  to  bearer  in  exchantre 
for  (,'0()ds  sohl  at  tlu;  time,  and  those  whore  such  a  )»ill 
or  note  is  <^iven  for  a  pni-existini;"  deht.  In  former 
case,  barter  with  risks  ;  in  latter  case,  not  so. 

The  lejjfal  eflect  of  acceptini,^  on  account  of  a  debt  a 
bill  or  note  not  treated  as  cash  Is  that  of  a  conditional 
payment.  It  implies  an  ai^reement  to  suspend  tlie 
remedy  exce[)t  in  the  case  of  s{)ecialty  debts  or  rent, 
in  which  last  cases  no  such  implication  is  held  to 
arise. 
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A  payment  may  be  made  by  mere  transfer  of  fissures 
in  an  account. 

Eylesv.  FAll>^,  4  Binr?.  112. 

If  goods  be  accepted  in  satisfaction  of  a  debt,  this 
constitutes  payment. 

Caiman  v.  Wood,  2  M.  &  W.  4G5. 


RELEASE. 

After  breach  a  contract  can  only  be  discharfT(Ml  by 
release  under  seal  or  by  accord  and  satisfaction. 

Before  breach  it  may  be  discharged  by  parol. 

Ilelease  of  one  of  two  joint  or  joint  and  several 
debtors  is  a  discharge  of  all, 

Nicliolson  V.  Revlll,  4  A.  &  E.  G7o ; 

but  not  so  the  release  of  one  co-debtor,  reservinix  reme- 
dies  against  the  other, 

Willis  V.  De  Castro,  27  L.  J.  C.  P.  24.3, 

or  a  release  of  the  principal  debtor,  reserving  rights 
against  a  surety. 

Bateson  v.  Gosling,  L.  R.  7  C.  P.  9. 

An  unqualified  covenant  not  to  sue  has  the  eifect  of 
a  release  on  the  ground  of  avoiding  circuity  of  action. 

Ford  v.  Beech,  11  Q.  B.  853. 
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Fraud  can  onl}'  be  relied  on  in  repl}'^  to  a  release 
contained  in  a  contract  when  the  plaintiff  can  disaffirm 
the  contract  and  remit  the  defendant  to  his  former 
state. 

See  Urquhart  v.  Macphcrson,  3  Ap.  Ca.  821. 


RESCISSION. 

Before  breach  a  simple  contract  may  be  rescinded 
and  discharged  by  a  mutual  oral  a<;reement. 

A  deed  cannot  bo  revoked  or  dischar<^ed  by  parol  or 
writing  not  under  seal. 

West  V.  Blakeimy,  2  M.  &  Gr.  729. 

An  executory  agreeuient  in  writing  not  under  seal 
may,  before  breach,  be  discharged  by  a  suljse(iuent 
oral  airreement.  After  breach  it  cannot  be  discharged 
except  by  release  under  seal  or  accord  and  satisfaction, 

Wlllouiihhu  V.  Backhouse,  2  B.  &  C.  824, 

or  b}'  a  valid  agreement,  substituting  a  new  cause  of 
action  in  place  of  the  old,  for  an  invalid  agreement 
will  not  discharge  the  former  one. 

Noble  X.  Wanl  L.  R.  1  Ex.  117. 

A  distinction  is  to  be  observed  between  simple  con- 
tracts in  writing  under  the  Statute  of  Frauds  and 
contracts  at  the  Common  Law.     In  the  former  case  an 
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oral  contract  will  not  be  admitted  to  show  a  subse- 
quent variation  in  the  written  contract. 

Go88  V.  Lord  N lujcnt,  5  B.  k  A.  58. 

But  it  is  otherwise  if  the  contract  is  not  subject  to 
the  control  of  a  statute.  Where  such  a  contract  has 
been  reduced  into  writini,'  it  is  competent  to  the  par- 
tics  at  any  time  before  the  breach  of  it,  by  a  new  con- 
tract not  in  writing,  either  altogether  to  waive,  dis.solvc 
or  alter  the  former  aiireement,  or  to  (lualifv  the  terms 
of  it,  and  thus  to  make  a  new  contract,  to  be  proved 
partly  by  the  written  agreement  and  partly  by  the 
subsequent  oral  terms  engrafted  upon  it. 

GoHS  V.  Lonl  Nugent,  5  B.  &  A.  05. 

A  contract  within  the  Statute  of  Frauds  can,  it 
seems,  be  wholly  discharged  orall}^ 

Midland  li.  Co.  v.  Ontario  RoUlwj  Mills,  10  Ap.  R.  077. 

SET-OFF. 

C.  R.  373  is  as  follows : 

A  defendant  in  an  action  may  .set  up,  by  way  of 
counter  claim  against  the  claim  of  the  plaintiff*  any 
riirht  or  claim,  whether  the  same  sound  in  damao-es  or 
not. 

The  distinction  between  a  set-off'  and  counter  claim 
is  still  material  for  some  purposes,  and  especially  with 
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reference  to  costs.  A  set-oft'  alleges  a  liquidated  de- 
mand due  from  the  plaintiti'  to  the  defendant,  which 
balances  the  liquidated  claim  of  the  plaintiti",  and  shows 
that  on  the  whole  account  between  the  plaintiti'  and 
the  defendant  notliing  is  due  to  the  plaintiti*  A  set- 
off to  an  amoui^  equal  to  the  plaintiff's  claim  is,  there- 
fore, a  defence  to  the  action. 

A  counter  claim  is  in  the  nature  of  a  cross  action  by 
the  defendant,  which  may  be  made,  although  in  respect 
of  or  against  a  claim  for  unliquidated  damages. 

^tooke  V.  Taylor,  5  Q.  B.  ]).  57G. 

Where  the  defendant  succeeds  on  a  simple  set-ofF,  or 
on  a  counter  claim  founded  on  matters  that  would 
have  been  a  defence  prior  to  the  Judicature  Act,  and 
to  an  amount  not  less  than  the  ])laintifi"s  claim,  he  has 
a  complete  defence  to  the  action,  and  is  therefore  en- 
titled to  his  costs. 

See  Stooke  v.  Taylor,  ah  I  sup. 

Where,  however,  the  counter  claim  is  in  the  nature 
of  a  cross  action,  and  the  plaintifl'  is  successful  on  his 
claim,  and  the  defendant  also  on  his  counter  claim,  the 
plaintift'  is  entitled,  even  although  the  defendant  re- 
cover the  larger  amount,  to  the  general  costs  of  the 
action.  The  defendant  is  entitled  to  the  costs  of  the 
counter  claim ;  but  there  is  no  apportionment  of  such 
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costs  as,  if  the  claim  and  counter  claim  had  been  sepa- 
rate actions,  would  have  been  incurred  in  each  of  them. 

Ward  V.  Aforse,  23  Chy.  D.  377. 

Where  the  claim  and  counter  claim  are  both  dis- 
missed with  costs,  the  plaintiff  pays  the  general  costs 
of  the  action,  and  the  defendant  the  amount  only  by 
which  the  costs  have  been  increased  by  the  counter 

claim. 

Saner  v.  BUton,  11  Chy.  D.  416. 

2  Geo.  II.  c.  22,  s.  13. 

8  Geo.  II.  c.  24,  s,  45. 

See  McGoiuan  v.  Middleton,  11  Q.  B.  D.  464. 

Where  the  issues  in  the  claim  and  counter  claim  are 
the  same,  the  plaintiff  is  not  entitled  to  adduce  fresh 
evidence  to  contradict  the  defendant's  evidence. 

Green  v.  Sevln,  13  Ch.  D.  589. 
See  Monteitk  v.  Walsh,  10  P.  R.  163. 
Goring  v.  Cameron,  10  P.  R.  406. 
Hare  v.  Gawthrope,  11  P.  R.  353. 
Chamberlain  v.  Chamberlain,  11  P.  R.  501. 
Central  Bank  v.  Osborne,  12  P.  R.  160. 

TENDER. 

The  following  are  the  main  requisites  for  a  valid 
tender : 

The  actual  production  of  the  money  due  is  neces- 
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sary,  unless  the  creditor  dispense  with  the  production 
of  it  at  the  time,  or  does  anything  which  is  equivalent 
to  a  dispensation. 

Thomas  v.  Evans,  13  East  101. 

There  must  be  evidence  of  an  unqualified  offer.  An 
offer  of  paj'ment  clogged  with  a  condition  that  it  must 
be  accepted  as  the  balance  due  does  not  amount  to  a 
valid  tender. 

Evans  v.  Judkins,  4  Camp.  156.      i 

Whether  a  tender  be  conditional  or  not  is  a  ques- 
tion for  the  jury,  where  the  words  or  facts  accompany- 
ing it  are  disputed. 

Eckstein  v.  Reynolds,  7  A.  &  E.  80. 

But  if  the  goodness  of  it  turns  on  the  meaninfj  or 
legal  effect  of  a  letter  or  writing  accompanying  it,  then 
the  question  is  for  the  Judge. 

Bowen  v.  Owen,  11  Q.  B.  130. 

The  same  rule  would  apply  to  unwritten  expressions 
used  by  the  party  tendering,  where  the  tenor  of  them 
is  not  disputed. 

The  tender  need  not  be  made  by  the  debtor  himself  ; 
it  is  sufficient  if  made  by  his  agent. 

A  tender  to  a  person  authorized  by  the  creditor  to 
receive  money  for  him  is  sufficient. 


t   !i- 

I 
I 

I, 


\\ 


I      ' 


98 


MANUAL   OF   EVIDENCE   IN   CIVIL   CAKES. 


(    f  «p.  I 


¥■ 


^     i 


Tender  of  a  part  of  one  entire  debt  is  inoperative. 
Dixon  V.  Clark,  5  C.  B.  3G5. 


good 


If  a  man  tenders  more  than  he  ought  to  pay,  it  is 
Wades  Cane,  5  Rep.  114. 


But  such  a  tender  is  only  good  where  it  is  made  in 
moneys  numbered  so  that  the  creditor  may  take  what 
is  due  to  him ;  therefore,  e.(j.,  a  tender  of  a  Dominion 
note  for  fifty  dollars,  requiring  change,  is  not  good. 

By  R.  S.  C.  c.  31,  An  Ad  Respeclmg  Doiiunion 
Notes,  such  Dominion  notes  are  authorized.  Section  4 
provides : 

"  Such  notes  shall  be  a  legal  tender  in  every  part  of 
Canada  except  at  the  offices  at  which  they  arc  respec- 
tively made  payable." 

By  R.  S.  C.  c.  30,  An  Act  Rcspecthicj  the  Currency, 
gold  coins  may  be  struck  for  Canada  of  the  standard 
of  fineness  prescribed  by  law  for  the  gold  coins  of  the 
United  Kingdom,  and  bearing  the  same  proportion  in 
weight  to  that  of  the  British  sovereicjn  which  So  bears 
$4.86|.  These  coins  shall  pass  current  and  be  a  legal 
tender  in  Canada  for  85. 

Silver,  copper  or  bronze  coins  are*  legal  tender  as 
follows:  Silver  coins  to  the  amount  of  $10;  copper 
or  bronze  coins  to  the  amount  of  twenty-five  cents  in 
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any  one  payment.  The  holder  of  the  notes  of  any 
person  to  the  amount  of  more  than  SIO  shall  not  be 
bound  to  receive  more  than  that  amount  m  .such  .silver 
coin.s  in  payment  of  such  notes  if  presented  for  pay- 
ment at  one  time,  although  any  of  such  notes  is  for  a 
less  sum. 

The  defence  of  tender  is  only  applicable  to  ca.ses 
where  the  party  pleading  has  been  guilty  of  no  breach 
of  his  contract. 

The  defence  will  be  defeated  by  .showing  a  demand 
and  ref  u.sal  prior  or  subsequent  to  the  tender. 

Bennett  v.  Parker,  L.  R.  2  C.  L.  80,  Ex. 

The  demand  must  be  proved  of  the  precise  sum 
tendered. 

Rivers  v.  Griffiths,  5  B.  &  A.  G30. 
See  Demorest  v.  Midland,  10  P.  R.  640. 
Lockridfje  v.  Lacey,  30  U.  C.  Q.  B.  494. 
Long  V.  Long,  17  Chy.  251. 
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The  actions  under  this  headinjj  are  as  follows : 

I'AOK 

On  covenants 100 

For  double  value  of  land  demised      .     .117 

For  double  rent 117 

On  bond 118 

For  penalty 119 


ACTION  ON  COVENANTS. 

A  covenant  is  an  agreement  expressed  in  an  instru- 
ment in  writing  executed  as  a  deed.  Such  acrreements 
after  proof  of  the  deed  in  which  they  are  contained 
are  subject  to  the  rules  of  construction  applicable  to 
ordinary  documents.  There  need  be  no  formal  words 
of  covenant.  Any  words  in  a  deed  showing  an  agree- 
ment to  do  a  thing  make  a  covenant. 

As  land  is  for  the  most  part  conveyed  and  leased 
by  instruments  under  seal,  certain  covenants  usually 
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inserted  in  these  instruments  are  frequently  the  sub- 
ject of  an  action. 

The  covenants  relating  to  land  are  principally: 

Not  to  assijtrn  or  sublet  without  leave. 
As  to  trade  on  premises. 
For  good  husbandry. 
To  insure. 
To  repair. 

To  pay  rates  and  taxes. 
For  title. 

To  yield  up  possession  of  premises  at  end  of 
term. 

Besides  the  actions  on  these  special  covenants  it  is 
well  to  notice : 

1.  Some  of  the  most  material  issues  arisinjj  in  actions 
on  deeds  and  bonds  generally. 

2.  Some  of  the  most  material  issues  arisinjj  in  actions 
on  leases  or  other  conveyances  of  real  property. 

The  actions  on  particular  covenants  will  be  consid- 
ered after  the  above  cases,  1  and  2. 

I.  Some  of  the  Most  Material  Issues  Arising  in  Actions  on 
Deeds  and  Bonds  Generally. 

Under  C.  R.  413,  quoted  on  page  78,  the  defendant 
may  deny  the  making  of  the  contract  in  fact.  This 
defence  now  in  part  takes  the  place  of  the  old  plea  of 
non  est  factum. 
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The  plaintift  under  this  defence  need  only  produce 
and  prove  tlic  execution  of  the  deed. 

Where  the  action  is  not  for  any  iicpiidated  sum  it  is 
also  necessary  to  prove  the  amount  of  dama«,'o. 

The  following  are  the  principal  rules  as  to  the  modp 
of  prov'ivrj  <i  deed  between  private  parties: 

It  was  formerly  the  rule  that  whenever  a  deed  or 
other  instrument  was  subscribed  by  attesting  witnesses, 
one  of  them  at  least  must  have  been  called  to  prove 
the  execution.     Now,  by  R.  S.  0.  1887,  c.  01,  s.  50, 

"  It  shall  not  be  necessary  to  prove  by  the  attesting  witness 
any  instrument  to  the  validity  of  which  attestation  is  not  recjui- 
site,  and  sucli  instrument  may  be  pr<jved  by  admission  or  other- 
wise, as  if  there  had  been  no  attesting  witness  thereto." 

This  section  does  not  apply  to  cases  where  attesta- 
tion is  essential,  as  wills,  instruments  under  powers, 
bills  of  sale,  etc.  Even  in  these  cases  the  necessity  for 
calling  the  attesting  witness  only  arises  where  it  is 
necessary  to  prove  the  instrument ;  for  the  parties 
against  whom  any  of  these  instruments  requiring  at- 
testation are  sought  to  be  used  may  waive  the  neces- 
sity of  calling  the  attesting  witness  by  admi.«ision. 
Where  proof  has  to  be  given  of  attestation,  the  neces- 
sity for  calling  the  attesting  witness  cannot  be  avoided 
by  putting  the  party  to  the  deed,  and  against  whom 
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it  is  sou^'ht  to  be  used,  into  tlie  witness  box,  and  ex- 
tractiri!^  an  admission  of  tin?  execution  from  him. 

\V/i>jnan.  v.  (JartJt,  JS  Ex.  80.*3. 

Where  tht*  attostini;  witness  is  dead,  or  insane,  or 
infamous,  or  al)sent  in  a  foreign  country,  or  not  amen- 
able to  tlie  process  of  tlie  Superior  Courts,  or  wlicro 
he  cannot  be  found  after  dilii^ent  inquiry,  evidence  of 
the  witness'  handwritin<^  lias  always  been  admissible. 

The  sufficiency  of  the  inquiry  is  for  the  determina- 
tion of  the  Judge,  who  will  found  his  opinion  upon 
the  nature  and  circumstances  of  each  case.  When  tho 
Court  is  satisfied  that  due  dilii;ence  has  been  used  to 
find  tho  witness,  then  it  is  sufficient  to  prove  his  hand- 
writing, without  proving  the  handwriting  of  the  party, 
unless  with  tho  view  to  establish  the  identity. 

Nelson  v.  Whitlall,  1  B.  &  A.  10. 

It  is  not  sufficient  ground  for  admitting  evidence  of 
the  witness'  handwriting  that  he  is  unable  to  attend 
from  illness  and  lies  without  hope  of  recovery.  The 
party  interested  in  his  testimony  must  in  such  a  caso 
fjeta  Judge's  order  to  examine  him  out  of  Court. 

Harrison  v.  Blades,  3  Camp.  4o7. 

Where  the  name  of  a  fictitious  person  is  inserted  as 
witness,  or  where  the  subscribing  witness  denies  any 
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knowledge  of  the  execution  or  gives  evidence  that  the 
document  was  not  duly  executed,  or  where  the  attest- 
injj  witness  subscribes  his  name  without  the  knowledfje 
or  consent  of  the  parties, — in  these  cr-ves  it  becomes 
necessary  to  prove  the  instruinent  b}'-  calling  some  one 
acquainted  with  the  handwriting  of  the  person  execut- 
ing it,  or  who  was  present  at  the  time  of  execution,  or 
by  admission  of  the  party. 

Where  there  are  two  attesting  witnesses,  and  one  of 
them  is  incompetent,  or  his  evidence  cannot  be  ob- 
tained, the  other  witness  must  be  called,  and  evidence 
of  the  handwritinjj  of  the  absent  witness  will  not  be 

sufficient. 

Cunliffe  v.  Sefton,  2  East  183. 

In  proving  the  execution  of  a  deed,  the  attesting 
witness  frequently  states  that  he  does  not  recollect 
the  fact  of  the  deed  being  executed  in  his  presence, 
but  that  seeing  his  own  sio-nature  to  it  he  ha:^  no  doubt 
that  he  saw  it  executed.     Sufficient, 

Maugham  v.  Huhhavd,  8  B.  &  C.  16. 

Where  notice  was  given  to  produce  a  deed  in  the 
defendant's  possession,  and  the  defendant  at  the  trial 
refused  to  do  so,  plaintiff  was  allowed  to  prove  it  by  a 
copy  without  calling  any  attesting  witness,  and  it  was 
held  that  the  defendant  could  not  put  the  plaintiff  to 
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a  strict  proof  by  afterwards  producing  the  attested 

original. 

Jackson  V,  Allen,  3  Stark,  74. 

Some  evidence  of  the  identity  of  the  jmrty  to  the 
instrument  must  be  ^iven,  thourjh  anv  sliofht  evidence 
will  be  sufficient. 

To  prove  a  corporation  deed,  the  seal  must  be  proved 
by  some  one  who  knows  it,  but  it  is  not  necessary  to 
call  a  witness  who  saw  it  affixed. 

A  lease  may  be  proved  lorinia  facie  by  producing 
the  counterpart  executed  by  the  defendant,  without 
notice  to  produce  the  original  lease. 

AV^here  there  is  a  discrepancy  between  the  two  in- 
struments the  lease  prevails. 

Where  an  indenture  is  in  two  parts,  each  party 
executing  each  part,  if  there  is  a  material  variation 
between  the  two  parts  the  iuv^enture  is  void  for  want 
of  mutualitv. 

Wynnes  Case,  L.  R.  8  Ch.  1002. 

The  above  are  the  general  rules  as  to  proving  a  deed, 
and  are,  I  trust,  a  useful  digression. 

To  return  to  actions  on  deeds  and  bonds  generally, 
the  defence  of  denial  by  the  defendant  of  the  making 
of  the  deed  has  been  already  stated. 

iUnder  special  defences  the  defendant  may  show  that 
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the  deed  was  executed  as  an  escrow,  and  was  to  take 
effect  as  a  deed  only  upon  some  event  which  has  not 
happened ;  or  that  the  deed,  after  being  sealed,  was 
tendered  to  the  covenantee,  and  he  expressly  rejected 
it;  or,  in  the  case  of  a  corporation  deed,  irregularity 
or  want  of  due  authority  in  the  execution  of  the  deed. 

Other  special  defences  are  : 

Alteration  of  deed.     (See  page  80.) 
Fraud.     (See  page  81.) 
Statute  of  Limitations. 

The  Statutes  of  Limitation  applying  to  deeds  or 
specialties  arc  R.  S.  0.  1887,  c.  GO  and  c.  111.  The 
effect  of  these  statutes  is  that  no  more  than  six  years' 
arrears  of  rent  or  interest  in  respect  of  any  sum  charged 
on  or  payable  out  of  any  land  or  rent  shall  be  recovered 
by  way  of  distress  action  or  suit  other  than  and  except 
an  action  of  covenant  or  debt  on  a  specialty,  in  which 
case  the  limit  is  twenty  years. 

In  an  action  on  the  covenant  in  a  mortfjajxe  deed  to 
pay  the  mortgage  debt  the  limit  is  ten  years. 

R.  S.  0.  1887,  c.  Ill,  s.  23. 

It  must  be  shown  which  of  the  three  sorts  of  ac- 
knowledgments, viz.,  writing,  payment,  or  satisfaction 
in  part,  is  relied  on. 

Forsyth  v.  Bristowe,  8  Ex.  347. 
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2.  Some  of  the  Most  Material  Issues  Arising  in  Actions  on 
Leases  or  Other  Conveyances  of  Real  Property. 

This  will  bo  considered — 

(a)  Where  plaintiff  sues  as  assi<:^nee  of  reversion, 

with  the  defences  of : 

Assij^nmcnt  over  of  reversion  by  plaintiff. 
Assignment  over  of  term  by  defendant. 
Surrender. 
Eviction. 

(h)  Where  defendant  is  sued  as  assignee  of  the  lease. 

(c)  Action  for  rent  under  indenture  of  demise,  with 

the  defences  of : 

Payment. 

Plea  of  readiness  to  pay  on  the  land. 

Statute  of  Limitations. 


(a)  WHERE  PLAINTIFF  SUES  AS   ASSIGNEE  OF 

REVERSION. 

The  assignee  of  a  reversion  cannot  recover  rent  ac- 
crued  duo  before  the  assignment. 

See  WUtrock  v.  HalUn'tn,  13  U.  C.  R.  135. 

The  assignee  of  the  reversion  cannot  sue  for  breaches 

of  covenant  which  accrued  before  the  assignment  to 

him. 

Marty n  v.  Williams,  1  H.  &  N.  817. 
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Althoufrh  R  S.  O.  1887,  c.  109,  s.  10,  enacts  that  a 
right  of  entry  for  condition  broken  shall  pass  by  will, 
yet  this  does  not  extend  to  an  action  upon  a  covenant 
broken  in  a  testator's  lifetime. 

Where  plaintiff  at  time  of  lease  has  no  title,  but  after- 
wards acquires  one,  the  lease  and  reversion  take  effect 
in  interest,  and  an  action  will  lie  by  the  assignee  of 
the  reversion  on  the  covenants  in  the  lease. 

Sturgeon  v.  Wirif/field,  15  M.  &  W.  224. 
Galbraith  v.  Irving,  8  O.  R.  751. 


nil. 


The  plaintiff  must  prove  title  by  showing  mesne 
conveyances  from  original  lessor. 

Garvick  v.  Blagrave,  1  B.  &  B.  531. 


DEFENCE. 

'Assignment  over  of  Reversion  by  Plaintiff. 

The  lessor  cannot  bring  an  action  of  covenant  on 
the  lease,  after  he  has  parted  with  his  reversion,  for 
any  breach  of  covenant  running  with  the  land  which 
has  accrued  subsequently  to  the  grant  of  the  reversion  ; 
but  the  action  can  be  brought  only  by  the  assignee  of 
the  reversion.  The  defendant  may  therefore  set  up 
32  H.  VIII.  c.  34.  This  statute  only  applies  to  leases 
by  deed. 


I.  J. 
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Assignment  over  of  Term  hy  Defendant. 

In  an  action  against  the  assignee  of  a  term  on  a 
covenant  in  the  lease,  he  may  plead  that  he  assigned 
over  the  term  before  breach,  for  the  assignee  is  only 
liable  for  those  breaches  which  have  occurred  while  he 
is  assignee ;  but  for  those  breaches  he  may  be  sued 
even  after  he  has  parted  with  the  term. 

The  defendant  must  prove  that  the  whole  term  has 
been  legally  transferred  by  him  to  another,  i.e.,  when 
necessary  by  deed. 

See  R.  S.  O.  1887,  c.  100,  s.  8. 

Surrender. 

A  surrender  of  a  lease  must  be  by  deed,  not  being 
of  an  interest  which  might  by  law  have  been  created 
without  writing. 

R.  S.  0.  1887,  c.  100,  s.  8. 

There  may  also  be  a  surrender  by  act  or  operation 
of  law.  Anything  which  amounts  to  an  agreement  on 
the  part  of  the  tenant  to  abandon  and  on  the  part  of 
the  landlord  to  resume  possession  of  the  premises 
auiounts  to  a  surrender  by  operation  of  law. 

Phene  v.  Popplewell,  12  C.  B.,  N.  S.  340. 

Eviction. 

An  action  of  covenant  for  non-payment  of  rent  can 
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be  defeated  by  proof  of  an  eviction  of  the  defendant 

from  the  premises  in  question,  either  by  the  lessor  or 

by  one  whose  title  is  better  than  his. 

Not  so  if  defendant  has  not  given  up  possession  of 

the  whole. 

Newtoii  V.  Allin,  1  Q.  B.  518. 

m   WHERE  DEFENDANT  IS  SUED  AS  ASSIGNEE  OF 

THE   LEASE. 

It  will  be  necessary  to  prove  cither  a  transfer  of  the 
interest  by  deed,  or  facts  from  which  an  assignment 
may  by  lav/  be  inferred.  It  will  be  sufficient  prima 
facte  evidence  to  show  that  the  defendant  has  paid 
rent  as  assignee,  or  is  in  possession  of  the  premises. 

DEFENCE. 

The  defendant  may  prove  that  he  is  not  an  assignee 
of  the  whole  term,  but  only  an  undertenant. 

The  defendant  is  not  chargeable  as  assignee  of  the 

land  for  the  entire  rent  if  the  assignment  be  of  part 

only. 

Curtis  V.  Splttu,  1  N.  C.  756. 

As  to  what  covenants  run  with  land  so  as  to  bind 

the  assigncies,  see  S2)eiicers  Case,  1  Sm.  L.  Cas.  and 

' '  ntes. 

Berrie  v.  Woods,  7  C.  L.  T.  8. 

A'mbrose  v.  Fraser,  lb.  3G4. 

Emmett  v.  Quinn,  7  A.  R.  306. 
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(c)  ACTION    FOR   RENT  UNDER   INDENTURE  OF  DEMISE. 

An  action  lies  by  lessor,  or  grantee  of  reversion, 
against  lessee  on  his  express  covenant  to  pay  rent,  non 
obstante  he  have  assigned  the  lease,  and  the  lessor  or 
his  grantee  have  accepted  the  assignee  as  his  tenant. 
But  the  lessor  cannot,  after  he  has  parted  with  his 
reversion,  bring  an  action  of  covenant  for  rent  accrued 
due  after  grant  of  reversion  under  32  H.  VIII.  c.  34. 

The  lessor  may  bring  an  action  of  debt  against  as- 
signee of  lessee  by  reason  of  privity  of  estate;  but 
an  action  of  covenant  will  not  lie  against  original 
lessee  after  acceptance  of  assignee  by  lessee  as  his 

tenant. 

Montgomery  v.  S]:)ence,  23  U.  C.  R.  39. 


The  demise  may  be  proved  by  production  and  proof 
of  a  lease  executed  by  the  plaintiff  and  accepted  by 
the  defendant,  or  by  proof  of  the  execution  of  it  by 
the  defendant. 

DEFENCE. 

Payment.     (See  page  90.) 

Readiness  to  pay  on  land  good  in  case  of  debt  for 
rent ;  not  good  in  action  on  covenant. 

Statute  of  Limitations.     (See  page  85.) 

An  instance  where  it  was  doubtful  whether  the 
assignment  should  be  treated  as  of  the  reversion  or 
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of  future  rent  accruing  out  of  the  land,  and  so  void 
as  not  under  seal ;  or  as  an  assignment  of  a  chose  in 
action,  viz.,  of  the  moneys  payable  under  the  covenants 
of  the  lease,  and  so  valid.       • 

Galbraith  v.  Irving,  8  0.  R.  751. 

Any  act  of  the  tenant  without  the  knowledge  or 
sanction  of  the  landlord  can  only  affect  his  interest  as 
tenant,  and  cannot  prejudice  the  reversioner. 

Dixon  V.  Cross,  4  O.  R.  465. 

A  plea  to  an  action  of  covenant  for  rent  against  the 
assignee  of  a  lease,  that  all  the  estate  of  the  lessee  did 
not  come  to  and  vest  in  the  defendant,  is  a  good  plea. 

Annis  v.  Corbet,  1  U.  C.  R.  303. 

A,  as  lessor,  leases  to  B,  and  covenants  to  repair,  and 
then  assigns  to  C,  the  rent  for  the  term  ivhich  B  is  to 
have.  B  sues  C  on  A's  covenant.  Held,  C  not  liable, 
as  he  had  no  reversion,  and  the  covenant  would  not 
run  with  the  rent. 

McDougall  v.  Ridout,  9  U.  C.  R.  239. 

Covenant  by  lessee  to  insure  in  the  name  of  the 
lessor,  the  insurance  money  to  be  expended  in  the 
erection  of  new  buildings.    Held,  a  covenant  running 
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with   the   land,  and   that  an   action  would    lie   on   it 
airainst  the  assijxnoe  of  the  lessee. 

Duii(/las.s  V.  Murpky,  IG  U.  C.  R.  113. 

In  covenant  for  rent,  a  plea  relyirifj  on  the  plaintiff's 
acceptance  of  the  assii^nees  as  his  tenants,  and  on  his 
receipt  of  prior  rent  (not  the  rent  sued  for)  from  them, 
as  relieving  defendant,  the  lessee,  from  any  further 
liability,  is  a  bad  plea,  as  beinsf  no  defence  to  an  action 
on  an  express  covenant. 

Stinson  V.  Maf/lll,  8  U.  C.  R.  271. 
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ACTIONS  ON  COVENANTS  RELATING  TO  LAND. 

We  now  consider  actions  for  the  breach  of  the 
various  covenants  as  enumerated  on  pai^e  101. 

Action  for  Breach  of  Covenant  not  to  Assign. 

To  pi'ove  the  breach  of  a  covenant  not  to  assi^jn  or 
under-let  it  has  been  held  to  be  prima  facie  sufficient 
to  show  that  a  stranger  was  in  the  possession  of  the 
premises  apparently  as  a  tenant,  and  that  on  inquiry 
such  stranijer  said  he  rented  the  house. 

Due  d.,  Hindly  v.  Rickerhy,  5  Esp.  4. 

In  another  case  it  was  held  not  sufficient,  for  non 

constat  that  the  party  in  possession  was  not  a  tortious 

intruder. 

Doe  V.  Payne,  1  Stark.  86. 
9 
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Morris  v.  TFt^Ziajn*',  G  B.  &  C.  41,  seems  to  show 
that  mure  possession  would  bo  evidence  of  an  assign- 
ment. 

See  Crawford  v.  Bagrj,  12  0.  R.  8. 

The  measure  of  damacfes  in  an  action  for  a  breach 
of  covenant  not  to  assign,  etc.,  is  sucli  a  sum  of  money 
as  will  put  the  plaintill'  in  the  same  position  as  if  the 
covenant  had  not  been  broken,  and  the  plaintiff  had 
retained  the  liability  of  the  defendant  instead  of  an 
inferior  liability. 

Williams  v.  Earle,  L.  R.  3  Q.  B.  739. 

Actions  for  Breach  of  Covenant  as  to  Trade  on  Premises, 
and  for  Breach  of  Good  Husbandry,  etc. 

The  proof  of  any  act  which,  according  to  the 
natural  and  ordinary  meaning  of  their  words,  is  for- 
bidden by  these  covenants  will  entitle  the  plaintifi' 
to  a  verdict. 

Action  for  Breach  of  Covenant  to  Insure. 

Where  the  affirmative  is  peculiarly  within  the  know- 
ledge of  the  party  charged,  the  presumption  of  the  law 
in  favour  of  innocence  is  not  allowed  to  operate ;  but 
the  general  rule  applies  that  he  who  asserts  the  affirma- 
tive has  to  prove  it,  and  not  he  who  av^crs  the  negative. 
Thus,  in  an  action  on  a  covenant  for  not  insuring 
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premises  against  fire,  it  lies  on  the  defendant  to  prove 
he  has  insured. 

Tolcman  v.  Povthary,  L.  R.  5  Q.  B.  288. 

Action  for  Breach  of  Covenant  to  Repair. 

The  proper  measure  of  damages  is  the  diminution 
of  the  value  of  the;  reversion  at  the  time  of  action. 
See,  further, 

MinshuU  V.  OuL'cs,  2  H.  «Si  N.  793. 

iSiiuUt  V.  Peat,  9  Ex.  IGl. 

Action  for  Breach  of  Covenant  to  Pay  Rates  and  Taxes. 

An  absolute  covenant  to  pay  rates  is  broken  on  non- 
payment, although  no  demand  has  been  made  on  the 
tenant  for  payment. 

Davis  V.  Barren,  10  C.  B.  821. 

Held,  that  under  the  wording  of  the  covenant  to 
pay  "  all  taxes,  rates,  duties  and  assessments  what- 
soever .  .  .  now  char>fed,  or  hereafter  to  be  charjjcd 
upon  the  said  demised  premises,"  the  defendant  was 
liable  for  local  improvement  taxes,  and  for  the  addi- 
tions made  under  the  Assessment  Act,  year  by  yeari 
to  the  amount  of  the  taxes  in  arrear,  or  additions 
made  by  the  municipality. 

Boalton  v.  Blake,  12  0.  R.  532. 
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Action  for  Breach  of  Covenant  for  Title.      * 

The  covenants  for  title  on  wliicli  aetions  are  Itroufrht 
are  principally:  A  covc^nant  tliat  tin'  i^'rantor  is  seized 
in  fee,  or  has  power  to  convey;  for  (jiiiet  enjoyment, 
and  for  freedom  from  incuml trances. 

By  11.  S.  O.  I8S7,  c.  100,  s.  17,  certain  covenants  are 
implied. 

Action  for  Breach  of  Covenant  to  Yield  up  Possession  of 
Premises  at  the  End  of  the  Term. 

The  landlord  is  entitled  to  recover  all  the  loss  he 
has  sustained  by  not  being  put  in  possession  of  the 
entire  premises  at  the  end  of  tlie  term  ;  he  is  entitled 
to  a  sum  equivalent  to  the  rent  he  has  lost,  and  to  the 
costs  of  an  ejectment  where  necessary. 

Henderson  v.  Squire,  L.  R.  4  Q.  B.  170. 

Where  a  lessee  took  a  lease  of  premises  for  two 
years  and  covenanted  to  leave  the  premises  without 
notice  at  the  end  of  that  tidie, 

Held,  that  on  ejectment,  brought  by  the  lessor  at 
the  end  of  the  term,  the  lessee  could  not  set  up  a 
former  lease  to  him  for  a  longer  period. 

Doe  d.,  Wimburn  v.  Kent,  5  O.  S.  (U.  C.)  437. 
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ACTION  FOR  DOUBLE  VALUK. 

Tltvlor  4  (ico.  IT.  c.  2n,  uufaiiist  tenant  wilfully  hold- 
in''  over  after — 

1.  Detenninution  of  t(!rni. 

2.  Demand  made. 

S.  Notice  in  writinpr. 

Notice  to  (juit  includes  a  demand. 

Plaintiff  must  prove  the  demise,  the  determination 
of  the  tern),  the  demand,  and  the  value. 

In  estimatinf]f  value  only  the  land  and  its  real  ease- 
ments and  appurtenances  can  be  included. 

DKFKNCE. 

The  defendant  may  show  that  the  plaintiff'  has 
waived  the  notice  to  ([uit  on  demand  of  possession;  and 
where  the  plaintiH'  has  accepted  rent  due  from  the  de- 
fendant aftei-  the  expiration  of  notice  to  ((uit,  it  is  a 
(juestion  for  the  jury  whether  such  rent  was  received 
in  part  satisfaction  of  the  double  value  or  as  a  waiver 

°^  ^^'  Ryall  V.  Rich,  10  East  52. 


ACTION  FOR  DOUBLE  RENT. 

By  11  Geo.  II.  c.  19,  s.  LS,  if  any  tenant  shall  give 
notice  to  (juit,  and  does  not  quit,  he  shall  pay  double 
rent. 
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The  statute  only  applies  to  those  cases  in  which  the 
tenant  has  the  power  of  determining  his  tenancy  by  a 
notice,  and  actually  gives  a  valid  notice  sufficient  to 
determine  it. 

Johnstone  v.  Huddlestone,  4  B.  &  C.  922. 


ACTION  ON  BOND. 

See  8  and  9  W.  III.  c.  11,  s.  8. 

The  plaintiff  must  set  out  the  breaches  he  relies 
upon,  in  two  ways  : 

1.  By  assignment,  which  is  traversable. 

2.  By  suggestion,  which  is  not  traversable. 

In  latter  case  defendant  cannot  show  excuse  of  per- 
formance. But  plaintiff  must  show  that  bond  pro- 
duced is  same  on  which  judgment  obtained. 

The  jury  are  to  find  nominal  damages  and  costs  as 
well  as  damages  on  the  breaches ;  but  plaintiff  cannot 
recover  more  than  the  penalty  and  costs. 

7recr  v.  Johnston,  40  U.  C.  R.  116. 

DEFENCE. 
Pay7nent. 

Payment  before  the  day  fixed   for  it  was  always 

evidence  of  a  plea  of  payment  at  the  day  ;  but  before 

Statute  4  and  5  Anne,  c.  3,  s.  12,  payment  after  the 
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day  fixed,  or  at  a  different  place  from  tlmt  fixed,  was 
not  pleadable  in  bar.  By  that  Act  payment  of  princi- 
pal and  interest  due  on  a  mere  money  bond  made  be- 
fore action  is  a  bar,  thousjhi  not  made  exactly  accord- 
hvj;  to  the  condition. 

The  defendant  must  prove  the  defence,  though  such 
defence  is  in  fact  a  denial  of  the  breach  of  the  condi- 
tion. 

Penny  v.  Foy,  8  B.  &  C.  8. 


ACTION  FOR  PENALTY. 

In  an  action  of  debt  on  a  penal  statute  the  general 
evidence  for  the  plaintiff  is  proof  of  the  commission 
of  the  act  upon  which  the  penalty  has  accrued,  and,  if 
a  time  be  limited  by  the  statute  for  bringino-  the  action, 
proof  that  the  action  was  brought  within  the  time. 

The  Crown  alone  can  sue  for  the  penalty  where  the 
statute  does  not  say  who  shall  recover  it,  unless  an 
interest  therein  is  given  to  some  person  by  the  statute 
expressly  or  by  sufficient  implication  as  if  it  is  created 
for  a  party  grieved. 

Clarke  v.  Bradlaugh,  8  Ap.  Ca.  354  D.  P. 

The  writ  is  in  all  cases  the  commencement  of  the 
action,  and  the  statement  of  claim  will  show  the  day 
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on  which  it  is  issued.     When  the  writ  has  been  re- 
newed proof  of  the  renewal  is  requisite. 

DEFENCE. 

By  21  Jac.  I.  c.  4,  s.  4,  not  guilty  by  statute  may  be 
pleaded.     (See  page  79.) 

Held,  that  18  Eliz.  c.  5  is  in  force  in  Ontario,  and, 
therefore,  the  plaintiff,  an  infant,  suing  by  his  next 
friend,  could  not  maintain  an  action  for  a  penalty 
under  the  Election  Act. 

Garrett  v.  Roberts,  10  A.  R.  650. 

No  damages  are  recoverable  in  a  penal  action  except 
the  penalty. 

Frederick  v.  Lookup,  4  Burr.  2018. 
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ACTIONS  ON  WRONGS  INDEPENDENT  OF  CONTRACT. 


The  actions  under  tliis  headin<]j  are  as  follows : 

Page 

Nuisance 122 

•  Nef!:li<;ence 126 

Disturbance  of  support  of  land      .     .     .  138 

Obstruction  of  light  or  air 139 

Disturbance  of  way 139 

Disturbance  of  watercourse 142 

Infringement  of  copyright 144 

Infringement  of  trade  marks    .     .     .     .145 

Infringement  of  patents 147 

Deceit  and  misrepresentation    ....  149 

Defamation 150 

Malicious  prosecution 162 

Malicious  arrest 164 

Wronofful  distress 165 

Seduction 171 

Assault  and  battery 173 

False  imprisonment 174 

Trespass  to  personal  property  .     .     .     .179 

Trespass  to  land 180 

Mesne  profits 181 

Conversion  of  goods 182 

Detention  of  goods 193 

Recovery  of  land 193 

Replevin 200 
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ACTION  FOR  NUISANCE. 

Where  the  nuisance  is  a  public  one,  so  as  to  be  an 
indictable  ofience,  an  indictment  or  information  is  the 
proper  remedy,  and  an  action  will  not  lie  at  the  suit 
of  a  private  person,  unless  he  has  sustained  special 
damage  by  such  nuisance  beyond  that  sustained  by 
other  persons. 

Winterbottoni  v.  Lord  Derby,  L.  R.  2  Ex.  316. 

The  plaintiff  must  prove  his  possessory  title,  the 
nuisance  and  the  damage. 

If  the  plaintiff  is  in  possession,  whether  as  owner  or 
otherwise,  it  is  sufficient  to  prove  that  he  was  possessed 
of  the  premises  injured  by  the  nuisance.  If  the  nuis- 
ance be  of  a  permanent  nature,  or  injurious  to  the 
reversion,  an  action  may  be  brought  by  the  rever- 
sioner, as  well  as  by  the  tenant  in  possession. 

Bedingfield  v.  Onslow,  3  Lev.  209. 

The  action  lies  by  the  reversioner  even  against  his 
own  tenant,  and  even  although  the  injury  is  caused 
by  an  act  done  in  breacli  of  an  express  covenant  by 
the  defendant. 

To  erect  anything  offensive  near  the  house  of  an- 
other, as  to  make  it  useless,  is  actionable. 

In  case  of  a  public  nuisance,  where  special  damage 
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is  alleged,  the  private  injury  or  damage  as  a  ground 
of  action  appeai-s. 

Whether  an  net  done  is  a  nuisanco  or  not  depends 
not  only  on  the  act  itself.  Imt  on  the  surroundins:  cir- 
cumstances,  for  what  would  be  a  nuisance  in  one  place 
would  not  be  a  nuisance  in  another. 

Sturrjes  v.  Brldgman,  11  Chy.  Div.  8.')2. 

There  is  a  difference  between  a  nuisance  which  pro- 
duces material  injury  to  the  property  and  one  which 
produces  merely  sensible  personal  discomfort. 

Tipping  v.  St.  Helens  Smelting  Co.,  11  H.  L.  C.  642. 

If,  after  a  highway  has  been  established,  anything 
be  newl}^  made  so  near  to  it  as  to  be  dangerous  to 
those  using  the  highway,  this  will  be  unlawful  and  a 
nuisance ;  but  a  road  may  be  dedicated  to  the  public 
subject  to  the  inconvenience  or  risk  arising  from  its 
peculiar  condition. 

Fisher  v.  Prowse,  31  L.  J.,  Q.  B.  212. 

Where  the  obstruction  is  lawful  it  may  give  rise  to 
an  action  upon  proof  that  it  was  concealed  and  the 
plaintiff  invited  to  pass  near  it. 

Coiinj  V.  Hill,  4  C.  B.,  N.  S.  556. 
The  action  may  be  brought  either  against  the  per- 
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son  who  originally  occasioned  the  nuisance  or  against 
his  alienee  who  permits  it  to  be  continued  ;  but  a  re- 
quest to  the  alienee  to  remove  or  abate  the  nuisance 
must  be  proved. 

Fenruddock's  Case,  5  Rep.  101. 

If  a  contractor  employed  to  do  a  lawful  act  causes 
a  nuisance  in  ^"^  >  course  of  his  work,  the  contractor 
alone,  and  no  >  e  mployer,  is  responsible.  In  such 
cases  the  action  lies  only  against  the  person  who  by 
him.self  or  his  c(  /an*^  >mmitted  the  injury;  and  a 
subcontractor  or  other  person  exercising  an  independ- 
ent employment  is  not  a  servant  within  the  meaning 
of  the  rule  so  as  to  render  his  employer  liable. 

Allen  V.  Hayward,  7  Q.  B.  9G0,  975. 

Where  the  employer  retains  his  control  over  the 
contractor,  and  personally  interferes  and  makes  him- 
self a  party  to  the  act  that  has  occasioned  the  damage, 
he  becomes  liable. 

Burgess  v.  Gray,  1  C.  B.  578. 

Where  the  nuisance  directly  results  from  the  thing 
contracted  to  be  done  the  employer  is  liable. 

Ellis  V.  Sheffi^eld  Gas  Co.,  2  E.  &  B.  7G7. 
Although  tho  owner  of  land,  after  letting  it,  is  not 
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liable  for  a  nuisance  erected  by  the  tenant,  yet  if  he 
lets  or  re-lets  the  land  with  a  nuisance  upon  it,  or 
retains  control  of  the  repairs,  he  is  liable. 

Trustees  or  commissioners  acting  for  public  pur- 
poses without  salary  or  reward  are  not  exempt  from 
the  responsibility  which  is  incurred  by  private  indi- 
viduals. 

Coe  V.  Wise,  L.  R.  1  Q.  B.  711. 

As  to  municipalities,  see  liabilities  imposed  by  the 

Municipal  Act. 

R.  S.  O.  1887,  c.  184. 

The  injury  must  be  the  natural  or  ordinary  conse- 
quence of  the  defendant's  wrongful  act. 

Sharp  V.  PoLuell,  L.  R.  7  C.  P.  253. 

Where  the  nuisance  is  a  continuing  one,  so  that  suc- 
cessive actions  may  be  brought,  the  measure  of  dam- 
ages is  the  amount  of  injury  sustained  up  to  the  time 
of  assessment  of  damages,  and  the  jury  may,  upon  a 
further  action,  give  substantial  damages. 

Battishill  V.  Beid,  18  C.  B.  696. 

The  defendant's  intention  in  doing  the  act  is  to  be 
taken  into  consideration  in  assessing  the  damages. 

Emblen  v.  Myers,  6  H.  &  N.  54. 
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DEFENCE. 

It  is  a  good  defence  to  .show  that  what  was  iivlma 
facie  a  nui.sanco  arose  unavoidably  from  the  perform- 
ance by  the  defendants  of  acts  expressly  sanctioned 
by  the  Legislature ;  but  the  defendants  will  be  liable 
if  their  acts  cause  needless  injury,  or  if  they  do  not 
take  reasonable  steps  within  their  power  Tor  averting 
sucb  injury. 

Where  the  gist  of  the  action  is  the  consequential 
damage,  the  time  of  limitation  begins  to  run  from  the 
accruing  of  the  consequential  damage. 

Hatha'Luay  v.  JJoig,  G  Ap.  R.  2G4. 
Gardiner  v.  Chapman,  G  0.  R.  272. 


As  to  damages,  s 
As  to  contaminatinij 
12  Ch.  399. 


Dreiu  V.  Baby,  1  U.  C.  R.  438. 


air,  see  Cartiurigkt  v.  Gray, 


As  to  action  by  tenant,  see  Arnold  v.  Wltite,  5  Ch. 


371. 


ACTION  FOR  NEGLIGENCE. 

The  omission  to  do  something  which  a  reasonable 
man,  guided  by  those  considerations  which  ordinarily 
regulate  the  conduct  of  human  affairs,  would  do,  or 
the  doing  something  which  a  prudent  and  reasonable 
man  would  not  do ;  and  an  action  may  be  brought  if 
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thereby  mischief  is  caused  to  another  person  not  inten- 
tionally. 

BlyiJi  V.  BlrmimjhaKH,  11  Ex.  781. 

The  following  are  some  of  the  most  common  causes 
of  action  included  under  this  head  : 


NEGLIGENT  DRIVING  OF  CARRIAGES  AND 
RAILWAY  TRAINS. 

See  page  70,  under  "  Action  Against  Carriers." 
A  master  is  not  answerable  for  the  wilful  and  mali- 
cious act  of  his  servant. 

M' Mantis  v.  Crickett,  1  East  lOG. 

Where  the  injury  is  the  result  of  mere  accident,  no 
action  lies.  To  maintain  an  action,  the  act  must  have 
been  wilful  or  the  result  of  nefjliiijencc. 

Holmes  v.  Mather,  L.  R.  10  Ex.  2G1. 

In  order  to  subject  the  master  to  damages  it  must 
appear  that  there  has  been  something  to  blame  on  the 
p.irt  of  his  servant,  and  he  is  blamable  if  he  has  not 
exercised  the  best  and  soundest  judgment  on  the  sub- 
ject. 

Jackson  v.  Tollett,  2  Stark.  39. 

In  the  case  of  an  accident  on  the  railway  it  is  not 
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enou<,^h  for  tlie  plaintiff  to  sliovv  that  there  lias  been 
an  accident  upon  tlieir  line,  and  thence  to  ari(ue  that 
therefore  the  company  are  liable  even  priiiui  facLc. 
It  is  necessary  for  the  plaintiff  to  establish  by  evidence 
circumstances  from  which  it  may  fairly  be  inferred 
that  there  is  reasonable  probability  that  the  accident 
resulted  from  the  want  of  some  precaution  which  the 
defendants  mijxht  and  oufjht  to  have  resorted  to ;  the 
plaintiff  should  also  show  with  reasonable  certainty 
what  particular  precaution  should  have  been  taken. 

Daniel  v.  Metropolitan  Ry.  Co.,  L.  R.  3  C.  P.  21G,  222. 

The  defendant  may  show  that  the  immediate  and 
proximate  cause  of  the  injury  was  the  unskilfulness 
or  negligence  of  the  plain. i^;  but  although  there  may 
have  been  neoligence  on  the  part  of  tlie  plaintiff,  yet 
unless  he  might,  by  the  exercise  of  ordinary  care,  have 
avoided  the  consequence  of  the  defendant's  negligence, 
he  is  entitled  to  recover.  If  by  ordinary  care  he  might 
have  avoided  them,  he  is  the  author  of  his  own  wrong. 

Bridge  v.  Grand  Junction  Raihuay,  8  M.  &  W.  244. 

In  estimating  the  damages  recoverable  for  a  personal 
injury  caused  by  negligence,  the  jury  must  not  attempt 
to  give  damages  to  the  full  amount  of  a  perfect  com- 
pensation for  the  pecuniary  injury,  but  must  take  a 
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reasonable  view  of  the  case,  and  give  what  they  con- 
sider under  all  the  circumstances  a  fair  compensation. 

liowleu  v.  Linn/on  d-  N.  W.  liy.  Co.,  L.  R.  8  Ex.  221. 

NEGLIGENT  NAVIGATION  OF  SHIPS. 

The  liabilities  under  this  headinjx  <'^re  governed  bv 
the  Merchant  Shipping  Act — ^/  and  18  V'ict.  c.  104  ;  25 
•md  26  Vict.  c.  G:J  ;  30  and  31  Vict.  c.  124 ;  and  36  and 
37  Vict.  c.  85.  See  collection  of  Imperial  Statutes 
affecting  Ontario  published  by  the  Ontario  Government 
in  1876. 

NEGLIGENT  KEEPING  OF  ANIMALS. 

The  owner  of  an  animal  which  is  ordinarily  vicious, 
as  a  lion  or  a  bear,  is  liable  generally  for  its  acts  of 
ferocity,  for  he  is  bound  to  keep  it  secure  at  his  peril ; 
but  the  owner  of  a  domestic  animal,  as  an  ox  or  a  dog, 
is  only  liable  if  he  knows  that  the  animal  is  accus- 
tomed to  do  mischief. 

Under  R.  S.  0.  1887,  c.  214,  s.  9,  any  person  may  kill 
any  dog  which  he  sees  pursuing,  worrying  or  wound- 
ing any  sheep  or  lamb. 

By  section  15  the  owner  of  any  sheep  or  lamb  killed 

or  injured  by  any  dog  is  entitled  to  recover  the  damage 

occasioned  thereby  from  the  owner  or  keeper  of  such 

dog  by  action  or  by  summary  proceeding,  and  the 
10 
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knowledge  of  the  owner  or  keeper  of  the  dog  us  to  its 
viciousness  need  not  he  proved. 

The  gist  of  the  action  is  not  the  negligent  keeping, 
but  the  keeping  with  the  knowledge  of  the  mischiev- 
ous propensity,  i.e.,  the  scienter. 

See  C/uu^e  v.  McDonald,  25  IT.  C.  C.  P.  129. 
Mason  v.  Monjan,  24  U.  C.  K.  828. 


NEGLIGENT  USE  OF  LAND. 

m 

See  "Nuisance"  and   "Disturbance  of  Support  of 
Land."  . 


I      Is 


NEGLIGENT  KEEPING  OF  FIRE  OR  INFLAMMABLE 

MATTER. 

By  14  Geo.  IIT.  c.  7H,  s.  80,  no  action  will  lie  against 
any  person  in  whose  house,  etc.,  or  on  whose  estate, 
any  fire  shall  accidentally  begin. 

The  effect  of  the  statute  is  to  rebut  the  presump- 
tion that  the  happening  of  the  fire  was  the  result  of 
nejjligence. 

A  railway  company  is  not  responsible  for  accidental 
fires  if  they  have  taken  every  precaution  that  science 
can  suggest  to  prevent  injury ;  they  are  only  liable  if 
guilty  of  some  negligence  in  fact,  and  negligence  can- 
not be  implied  from  the  mere  employment  of  locomo- 
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tives where  tlio  use  of  tlieiii  has  been  expressly  per- 
mitted by  the  legislature. 

Vaw/hdii  V.  To/J    Vale  Ry.  Co.,  5  H.  k  N.  G7D. 
SiiQ  McGlbhun  v.  Noi'thtni,  14  A.  R.  91. 

McLaren  v.  Canada  Central,  8  A.  U.  oG4. 

The  defendant  is  not  ei  titled  to  deduct  from  the 
damage  sustained  money  received  by  the  same  plain- 
tiff under  a  fire  policy. 

By  R.  S.  0.  1S.S7,  c.  213,  An  Act  to  Preserve  the 
Foredfi  from  Desfructloyi  hij  Fire,  fire  districts  may 
be  proclaimed.  After  such  proclamation  precautions 
must  be  observed,  which  are  fully  set  out  in  the  Act. 
Actions  for  contravention  of  the  Act  must  l)e  brou<dit 
within  three  months  after  the  contravention. 

NEGLIGENCE  OF  RAILWAY  COMPANIES. 

Although  the  mere  happening  of  an  accident  is  not 
in  general  prima  facie  evidence  of  negligence,  and  the 
plaintiff  is  bound  to  give  some  evidence  in  support  of 
the  defendant's  negligence,  yet  the  accident  may  be  of 
such  a  nature  that  negligence  must  be  assumed  from 
the  unexplained  fact  of  the  accident  happening. 

Byrne  v.  Boadle,  83  L.  J.  Ex.  13. 

By  R.  S.  C.  c.  109,  s.  90,  every  railway  company 
which  runs  trains  upon  the  railway  for  the  conveyance 
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of  passengers  sliall  use  the  best  appliances  for  com- 
munication between  conductors  and  engine  drivers, 
and  for  brakes,  and  for  disconnecting  cars,  and  for 
"securing  seats  in  the  cars.  By  the  same  Act,  section 
13,  the  company  must  erect  and  maintain  fences  and 
cattle  guards.  While  maintained  the  company  sliall 
not  be  liable  for  damages  done  to  cattle,  etc.,  unless 
the  same  are  caused  wilfully  or  negligently  by  the 
company  or  by  its  employees. 

By  the  same  Act,  section  48,  the  inclination  of  a 
highway  at  railway  crossings  must  not  be  greater  than 
„one  foot  of  rise  or  fall  for  every  twenty  feet,  and  a 
fence  at  least  four  feet  high  must  be  made  on  each 
side  of  such  approach.  Other  regulations  are  provided 
as  to  crossings  of  other  railways,  the  rate  of  speed  in 
cities,  trains  moving  reversely  and  cars  standing  on 
crossings,  for  the  infraction  of  which  provisions  penal- 
ties are  provided. 

By  section  54  of  the  same  Act  farm  crossings  are 
provided  for. 

By  section  96  trains,  before  passing  any  draw  or 
swing  bridge,  must  stop. 

By  section  104, 

(1)  All  trains  shall  be  started  and  run  at  regular  hours  fixed 
by  public  notice,  and  shall  furnish  sufficient  acct)ninu)dation  for 
the  transportation  of  all  such  passengers  and  goods  as  are  within 
a  reasonable  time  previously  thereto  otfered  for  transportation  at 
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the  place  of  startiii!^,  and  at  the  junctions  of  other  railways,  and 
at  usual  8t(»pj>ing  places  established  for  receiving  and  discharging^ 
way  passengers  and  goods  from  the  trains; 

(2)  Such  passengers  and  g(»od8  shall  be  taken,  transported  to 
ami  from,  and  discharged  at  such  places  on  the  diie  payment  of 
the  toll,  freight  or  fai'e  lawftdly  payable  therefor: 

(.'i)  Every  person  aggrieved  by  any  neglect  or  refusal  in  the 
[)iemises  sliall  have  an  action  therefor  against  the  company,  from 
which  action  the  company  shall  not  V)e  relieved  by  any  notice, 
condition  or  declaration,  if  the  dama^ge  arises  from  any  negligence 
or  omission  of  the  company  or  of  its  sei-vants. 

The  clauses  next  above  set  out  are  found  in  the 
llailway  Act  of  Ontario,  R.  S.  O.  1887,  c.  170,  s.  41, 
(2),  (3)  and  (4). 

Similar  clauses  to  the  other  sections  referred  to  are 
also  found  in  the  same  Act. 

By  R.  S.  C.  c.  110,  provisions  are  made  respecting 
the  sale  of  railway  passenger  tickets,  providing  for  the 
appointment  of  agents  for  the  sale  of  tickets  and  for 
the  issue  of  stop-over  tickets  on  demand.  Complaints 
under  this  Act  must  be  prosecuted  under  the  provision 
of  the  Sn^iHinary  Convictions  Act,  R.  S.  C,  c.  178.  The 
examination  of  any  complainant  may  be  used  in  evi- 
dence on  the  hearing  of  any  appeal. 

By  R.  S.  0. 1887,  c.  212,  The  Eailivay  Accidents  Ad, 
special  provisions  are  made  for  the  safety  of  railway 
employees  and  the  public. 

By  R.  S.  0. 1887,  c.  199,  provisions  are  made  for  the 
crossing  of  railways  by  streets,  drains  and  water  mains. 
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By  R.  S.  0.,  1887,  c.  141,  s.  4,  whore  within  this  Prov- 
ince personal  injury  is  caused  to  a  workman  employed 
on  or  about  any  railway,  by  reason  of  certain  defects 
specified  in  such  section,  the  workman,  or,  in  case  i\  e 
injury  results  in  death,  the  legal  personal  representa- 
tives of  the  workman,  and  any  persons  entitled  in  case 
of  death,  shall  have  the  same  riijjht  to  compensation 
and  remedies  against  the  company  as  if  the  workman 
had  not  been  a  workman  of  nor  in  the  service  of  the 
company,  nor  engaged  in  its  work. 

By  sub-section  1  of  section  5  the  remedy  is  taken 
away,  and  there  is  no  right  of  compensation  unless  the 
defect  arose  from,  or  had  not  been  discovered  or  reme- 
died owing  to  the  negligence  of  the  company,  or  of 
some  person  in  the  service  of  the  company,  and  en- 
trusted by  them  with  the  duty  of  seeing  that  the  ways, 
works,  machinery  or  plant  were  in  proper  condition. 

By  section  .'>,  sub-section  3,  in  any  case  where  the 
workman  knew  of  the  defect  or  negligence  which 
caused  his  injury,  and  failed  within  reasonable  time 
to  give  notice  to  the  company  or  some  person  superior 
to  himself  in  the  company's  service,  unless  he  was 
aware  that  the  company  or  such  superior  already  knew 
of  the  said  defect  or  negligence,  in  such  case  the  work- 
man loses  his  remedy. 

As  to  damages  occasioned  by  fire  from  locomotives, 
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besides  the  general  principles  already  mentioned, 
special  provisions  are  made  by  R.  S.  O.  1887,  c.  218, 
s.  9,  An  Act  to  Preserve  the  Forests  fvomi  Destruction 
by  Fire,  enforcing  special  regulations  as  to  locomotives. 


NEGLIGENCE  OF  FELLOW-SERVANTS. 

A  master,  although  liable  for  the  negligence  of  a 
servant  acting  in  the  course  of  his  employment,  is  not 
at  common  law  generally  responsible  for  an  injury 
sustained  by  that  servant  owing  to  the  negligence  of 
another  servant  eng-aged  with  him  in  a  common  em- 
ployment. 

To  make  a  master  liable  to  his  serv^ant  or  workman, 
there  must  be  personal  negligence  or  interference  of 
the  master,  or  a  special  contract. 

Ormond  v.  Holland,  E.  B.  &  E.  102. 

The  master  is,  however,  bound  to  exercise  due  care 
and  caution  in  the  choice  of  his  servants ;  otherwise 
he  may  become  liable  in  respect  of  his  own  negligence 
in  this  respect, 

Tarrant  v.  Webb,  18  C.  B.  787  ; 

and  he  is  bound  to  take  all  reasonable  precautions  to 
secure  the  safety  of  his  workmen. 

Brydon  v.  Stewart,  2  Macq.  30. 
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The  above  rules  must  now  be  read  subject  to  R.  S.  O. 
1887,  c.  141,  referred  to  on  page  1.'34.  Its  title  is,  The 
WorJiYmaii's  Compensation  for  Injuries  Act.  It  pro- 
vides for  compensation  against  an  employer  where 
personal  injury  is  caused  to  a  workman  by  reason  of 

1.  Defect  in  machinery. 

2.  Negligence  of  superintendent. 

3.  Negligence  of  any  co-employee  under  whose 
orders  the  injured  workman  was. 

4.  Disobedience  to  by-laws  of  some  other  employee. 

5.  Negligence  of  pointsman,  driver  or  train  hand  on 
a  railway. 

Notice  in  writing;  must  be  fjiven  within  twelve  weeks 
after  the  injury,  and  the  action  must  be  coiinnenced 
within  six  months. 

Assessors  may  be  appointed  for  the  purpose  of  ascer- 
taining the  amount  of  the  compensation. 


WRONGFUL  ACT,  DEFAULT  OR  NEGLECT, 
CAUSING  DEATH. 


u  I 


By  R.  S.  0.  1887,  c.  135,  An  Act  Respecting  Com- 
pensation to  the  Families  of  Persons  Killed  hy 
Accidents  and  in  Duels,  an  action  is  given  to  recover 
damages  for  the  death  of  any  person  caused  by  any 
wrongful  act,  neglect  or  default. 


NEGLIGENCE. 
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Such  action  shall  be  commenced  within  twelve 
months  after  the  death  of  the  deceased. 

The  negligence  is  the  cause  of  action,  and  the  death 
of  the  person  injured  does  not,  under  this  statute,  give 
rise  to  a  fresh  cause  of  action  to  the  personal  repre- 
sentative. 

Head  ■'.  G.  E.  R.  0^.,  L.  R.  ;?  Q.  B.  555. 

The  jury,  in  estimating  the  damages,  cannot  take 
into  consideration  the  mental  suffering  of  the  survivors 
or  loss  of  society  which  they  have  sustained,  but  are 
to  award  compensation  for  pecuniar}"  loss  alone. 

Blake  v.  Midland  Ry.  Co.,  18  Q.  B.  9.S. 
See  McGlbhon  v.  N.  R.  Co.,  14  A.  R.  91. 
^teinhqffv.  Kent,  14  A.  R.  12. 
Preston  v.  Camden,  14  A.  R.  85. 
Moxley  v.  Can.  Atl.  14  A.  R.  309. 
Dean  v.  Ont.  Cotton  Mills  Co.,  14  0.  R.  119. 
Cox  V.  Hamilton  Sewer  Ripe  Co.,  14  0.  R.  800. 
Matthews  v.  Hamilton  Powder  Co.,  7  C.  L.  T.  304 
Belong  v.  Burrell,  7  C.  L.  T.  23. 
Rtidd  V.  Bell,  7  C.  L.  T.  61. 
Downs  V.  Lee,  7  C.  L.  T.  214. 
Beasley  v.  Hamilton,  9  O.  R.  112. 
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ACTION  FOR  DISTURBANCE  OF  SUPPORT 

OF  LAND. 

No  one  has  a  rij^ht  to  deprive  the  soil  of  his  neigh- 
bour wliile  in  its  original  condition  of  lateral  support ; 
but  the  plaintiff  may  acquire  a  right  to  the  support  of 
the  defendant's  soil  by  gra<t,  express  or  implied. 

Partridge  v.  Scott,  3  M.  &  VV.  220. 


m 


Tenant  may  maintain  action. 

McCann  v.  Ghisholm,  2  0.  R.  506. 
See  Wray  v.  Morrison,  9  0.  R.  180. 

The  plaintiff  may  recover  prospective  damage  as 
well  as  that  which  has  already  accrued  from  the  inter- 
ference with  his  right  of  support,  for  he  can  maintain 
one  action  only  for  the  whole  damage  he  may  sus- 
tain. 

Lamb  v.  Walker,  3  Q.  B.  D.  389. 

See  Snarr  v.  Gra-xite,  1  0.  R.  102. 

See  Battishill  v.  Reid,  18  C.  B.  69G,  as  to  a  continu- 
ing nuisance.  How  far  a  disturbance  of  a  support  of 
land  may  be  considered  as  a  nuisance  so  as  to  come 
within  the  rule  of  Lamb  v.  Walker,  supra,  does  not 
appear  to  be  decided. 


DISTURBANCE    OF   WAY. 


1.39 


ACTION  FOR  OBSTRUCTION  OF  LIGHT 

OR  AIR. 

By  R.  S.  O.  1S87,  c.  11 1,  s.  3G,  no  person  shall  acquire 
a  rin^ht  by  prescription  to  the  access  and  use  of  light  to 
or  for  any  dwelling-house,  workshop  or  other  building  ; 
but  this  section  shall  not  Jipply  to  any  such  right 
acquired  by  twenty  years'  use  before  the  5th  of  March, 
1880.  This  section  altered  the  law  as  it  stood  under 
R.  S.  O.  1877,  c.  108,  s.  3G,  by  which  twenty  years' 
access  and  use  of  liirht  jxave  an  indefeasible  ricrht. 

See  Carter  v.  Grosett,  11  O.  R.  331. 


ACTION  FOR  DISTURBANCE  OF  WAY. 

The  plaintiff  must  prove  : 

1.  Possession  of  certain  premises. 

2.  The   existence  of  a  right   of  way  appurtenant 
thereto. 

.3.  The  disturbance  of  it  by  the  defendant. 
The  modes  of  proving  a  right  of  way  are  : 

1.  By  express  grant. 

2.  By  usuer. 

.3.  By  necessity. 

The  proof  of  a  right  of  way  by  express  grant  is  a 
question  more  of  construction  than  evidence. 


If  '^'  - 
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The  right  of  way  by  necessity  arises  by  implied 
f^rant.  If  A  grants  a  tenement  surrounded  l)y  his  own 
land  to  B,  B  is  entitled  to  right  of  way  to  it  through 
the  land  of  the  grantor  if  such  way  be  absolutely  neces- 
sary to  the  right  of  enjoyment  to  what  is  granted. 

As  to  the  mode  of  ascertaining  the  way,  see 

Pearson  v.  Spencer,  1  B.  &  S.  571. 

Formerly  a  right  of  way  not  claimed  by  express 
grant  must  have  been  shown  to  have  existed  from 
time  immemorial,  i.e.,  from  the  beginning  of  the  reign 
of  Richard  I.,  A.D.  1189.  This  is  called  a  claim  by 
prescription  at  Common  Law  to  distinguish  it  from  a 
claim  by  prescription  of  statute. 

By  R.  S.  0.  1887,  c.  Ill,  s.  35,  rights  of  way  or 
water  are  not  to  be  defeated  by  showing  only  that  they 
began  more  than  twenty  years  before.  When  enjoyed 
over  forty  years  the  right  is  indefeasible. 

The  plaintiff*  must  prove  some  disturbance  by  the 
defendant. 

By  Short  Form  Act,  R.  S.  0.  1887,  c.  105,  every 
deed,  unless  an  exception  be  made  therein,  shall  be 
held  to  include  all  ways,  easements  and  appurtenances 
whatever  to  the  lands  therein  comprised. 

See  Maughan  v.  Casci,  5  0.  R.  518. 


DISTURBANCE   OF   WAY. 
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DEFENCE. 

The  defendant  may,  under  the  defence  of  the  denial 

of  the  right,  prove  tliat  tlie  way  was  only  a  way  by 

sufferance   during   the   pleasure   of   himself   and  the 

plaintiff. 

Eelfjnolds  v.  Edwards,  Willes  282. 

As  evidence  of  which  he  may  show  that  he  has  kept 
a  gate  across  the  road  or  that  the  plaintiff  has  paid 
him  a  compensation  for  the  use  of  the  way. 

If  the  way  is  claimed  as  a  way  of  necessity,  the 
defendant  may  show  that  the  plaintiff  can  approach 
the  place  to  which  it  leads  over  his  own  land,  and  that 
consequently  the  way  of  necessity  has  ceased. 

Holmes  v.  Goritig,  2  Bing.  76. 

The  defendant  may  also  show  that  the  right  of  way 
has  been  removed  and  abandoned  by  acquiescing  in  an 
obstruction  for  more  than  twenty  years. 

Boiver  v.  Hill,  1  N.  C.  555. 

Or  where  it  is  claimed  under  the  Act  the  defendant 
may  show  an  acquiescence  in  an  interruption  for  one 
year  of  the  twenty  or  forty  relied  on  by  the  plaintiff. 

Glover  v.  Coleman,  L.  R.  10  C.  P.  108. 
The  defendant  may  also  prove  an  extinguishment 
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of  the  right  by  a  substantial  alteration  in  the  original 
object  of  the  grant  of  the  way. 

Unity  of  possession  extinguishes  an  easement. 

Claylon  v.  Corby,  2  Q.  B.  813. 

The  action  cannot  be  brought  by  a  reversioner  unless 
the  disturbance  be  of  a  permanent  character,  so  as  to 
threaten  an  injury  to  the  freehold. 


f1 


ACTION  FOR  DISTURBANCE  OF  WATER- 
COURSE. 

The  plaintiff'  must  prove  : 

1.  The  possession  of  a  mill,  backwater  or  other  tene- 
ment in  respect  of  which  the  right  of  water  is  enjoyed. 

2.  The  right  to  the  w^ater. 

3.  The  disturbance. 

4.  The  damage. 

A  riparian  proprietor  has  a  right  to  a  reasonable  use 
of  the  water  for  his  domestic  purposes  and  for  his 
cattle,  without  regard  in  the  case  of  a  deficiency  to  the 
interests  of  proprietors  lower  down  the  stream. 

M'mtr  V.  Gilmowr,  12  Moo.  P.  C.  15G. 

The  right  to  use  it  to  the  prejudice  of  any  proprietor 
of  land  above  or  below,  by  throwing  back,  diverting 
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or  polluting  it,  is  a  right  for  wliich  the  claimant  must 

show  a  title  by  contract,  prescription  or  other  adequate 

authority. 

Mason  v.  Hill,  5  B.  &  Ad.  I. 

The  owner  of  tlie  banks  and  bed  of  a  river  (not 
being  a  navigable  one)  may  sever  them  and  deal  with 
them  as  with  any  other  real  estate. 

Elliott  V.  lialrd,  20  Chy.  549. 
See  Attnll  v.  Piatt,  10  S.  C.  R.  425. 

Sections  3  to  G,  inclusive,  of  the  Art  respecting 
Mills  and  Mill  Dams  (R.  S.  0.  1887,0.  118)  relate 
to  appliances  for  passing  timber. 

By  section  15,  when  an  action  is  brought  against  a 
mill-owner  for  overflow  caused  by  his  mill-dam,  and 
it  appears  that  the  injury  was  caused  by  a  dam  which 
was  built  before  the  purchase  of  the  land  by  the 
grantee  of  the  Crown,  and  before  the  grant  thereof  to 
him,  and  that  the  purchaser  obtained  a  reduction  of 
the  price  of  the  land,  or  was  otherwise  indemniiied  in 
consequence  of  its  being  so  overflowed,  then  at  the 
trial  these  facts  may  be  taken  into  consideration. 

By  R  S.  0.  1887,  c.  119,  An  Act  Respecting  Water 
Privileges,  persons  desiring  to  enter  and  ac(]uire  lands 
for  improving  water  privileges  may  do  so  in  the  mode 
provided  by  the  Act.  An  application  is  made  to  the 
County  Judge. 
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By  R.  S.  O.  ]cS87,  c.  120,  An  Act  for  Proteriing  Ihr 
Public  Interest  in  Jiiiwr8,  Streaiiis  and,  Creeks,  provi- 
sions aro  iimde  allowing  the  construction  of  improve- 
ments for  the  purpose  of  iloatin<(  down  timber  and  for 
levyini(  tolls. 

By  R.  S.  O.  1887,  e.  121,  The  Saw-lo(/s  Driving  Art, 
provision  is  made  for  the  proper  manaj^ement  of  driv- 
ing logs  down  rivers  and  streams. 


^i> 


i^'fi 
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ACTION  FOR  INFRINGEMENT  OF 
COPYRIGHT. 

R.  S.  C.  e.  G2,  The  Copyright  Act,  contains  full  pro- 
visions as  to  who  may  obtain  copyright  and  how  copy- 
right may  be  obtained. 

International  copyright  is  governed  by  7  and  8  Vict. 
c.  12. 

As  to  copyright  in  the  colonies,  see  10  and  11  Vict. 
c.  95.  See  Ontario  collection  of  Imperial  Acts  before 
referred  to.     See  also 

Smiles  V.  Belford,  1  A.  R.  436. 

A  plaintiff  must  prove,  in  an  action  for  inti ,  Mgem<  tit 
of  copyright,  that  he  was  entitled  to  copyright  at  the 
time  copyright  was  granted,  and  that  the  requisites  of 
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tlic  Act  as  to  deposits  of  cop}',  etc.,  liad  been  complied 
with. 

By  section  2G  all  copies  nnd  extracts  certified  from 
the  Department  of  ALjricuItnre  shall  ho  received  in 
evidence  without  further  proof  and  without  production 
of  the  orii^inals. 

As  to  copyright  in  Ijcctures,  see 

Ahe/rnHh'/  v.  llidckhmm,  W  L.  J.  C).  S.  Ch.  209. 
Niclioh  V.  Fitnian,  50  L.  T.  254. 

To  create  a  perfect  rii^ht  under  the  Copyriji^ht  Act 
there  should  be  an  assignment  in  writing  of  such  parts 
of  the  book  as  the  owner  of  the  copyright  i.s  willing 
to  permit  his  licensee  to  publish.  The  owner  may 
disentitle  himself  by  his  conduct  to  an  injunction. 

Allen  V.  Lyon,  5  O.  R.  G15. 
See  The  Camula  Puhlishin<j  Co.  v.  Gage,  11  S.C.R.  306 
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ACTION  FOR  INFRINGEMENT  OF  TRADE 

MARKS. 

The  principle  on  which  the  court  protects  trade 
marks  is  that  it  will  not  permit  a  party  to  sell  his 
goods  as  the  goods  of  another. 

McCall  v.  Theal,  28  Chy.  48. 
11 
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Tnulc  nmrUs  an»  provided  Tor  hy  \i.  S.  C  v.  OM. 
Tht'  (jU('sti(»ns  to  lie  (IctcnniiKMl  nvo  : 

I.  WlietluT  tlic  (Ici'cndunt's  mark  is  a  volorahle  iiiii- 
tatioii  of  t.lu>  plaiiitiir's  mark. 

"2.  Wht'tluM'  the  (IcI'iMulants  hav(^  1  ccn  sclliiiuf  troods 
so  marked,  so  as  to  load  purcliascrs  to  ludiove  tliat  tlioy 
aro  till'  plaintiU's  ^oods. 

Q 

Miir/nll  V.  Jli'iu'i/,  l.-)  Chy.  D.  ISl.  C.  A. 

To  t'ouml  ail  action  at  law  tliere  must,  liavi^  liocn  an 
intoiitioii  to  doci'ivo  and  make  the  lijoods  ])ass  as  tliose 
of  the  tradesmen  \vl\o  l»ad  ap|>ropriate<l  tlie  marks, 
and  tlie  (|uestions  for  tlie  jury  are  :  Is  the  resemblance 
such  as  to  deceive  ordinary  persons  !*  Was  tlie  mark 
adopted  by  the  defendant  with  that  intent,  and  in 
onler  to  su])plajit  the  plaijititfs  u^oods  i*  if  the  jury 
iiml  in  the  alHrniative,  no  special  d.imaiLje  need  have 
been  proved.  It  is  not  necessarv  that  the  defendant 
should  be  aware  that  the  mark  nad  been  appropriated 
by  the  plaintitf.     ' 

FiKV  V.  MUl'nii/ton,  3  Myl.  &  Cr.  338. 

It  is  not  necessarv  to  show  that  defendant's  ijoods 
are  inferior  to  the  plaintifl's. 


Blorifhl  V.  l\n/ne,  4  B.  .^^  Ad.  410. 
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ACTION    KOIl   INKIIIN(JKMI':NT  ok   I'ATKNTS. 

T!k.  issue  of  patents  is  re<nilat(Ml  l»v  li.  S.  ('.  c.  (II, 

Tlie  patent  is  proved  liy  pnxhuun;^  tlie  pat(;nt  its(Of. 

I')V  section  .')()  the  seal  of  tlu!  Patent  OIIi('(!  is  to  he 
eN'idence,  and  all  copies  or  <!xtracts  certiTwd  under  tlie 
seal  of  i]\(\  I'atent  Ollice  shall  he  receiv(Ml  in  evid<;ri.  .', 
witliout  further  proof  and  vvitliout  production  of  tlie 
originals. 

The  |)laintilT  nnist  provi^  that  the  article  was  not 
ina<lc  hy  him  or  Ins  aj^ents.  'I'lio  (juestion  of  fraudu- 
lent intention  to  infrin^ai  is  not  material  ;  tlu;  acts 
idonc  are  material.  The  [)laintiir  must,  in  the  first  in- 
stance, ^ivo  some  slif]jht  evidence;  of  the  nature  and 
novelty  of  tlu^  invention.  Prior  use  may  avoid  a 
parent,  thoui^di  not  i^enerally  if  tlio  use  was  not  secret* 

The  })laintiH'  must  elect  whether  he  will  proceeil  for 
(bunages  or  for  an  account  which  the  Court  may  award. 
He  cannot  liave  both, 

JJett^s  V.  Jh-Vitrc,  L,  R.  G  11.  L,  'U9. 
Beam  v.  Merntv,  7  C.  L.  T.  2:i4. 
Ball  V,  Crompton,  7  C.  L.  T.  181. 


DEFENCE. 


1.  Denial  of  errant. 


2.  Denial  of  infringement. 
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A  slight  deviation  from  the  process  described  in  the 
specification,  for  the  purpose  of  evading  the  patent,  is 
a  fraud.  The  question  is  whether  the  defendant's 
mode  is  substantially  different. 

If  a  well-known  equivalent,  chemical  or  mechanical, 
is  substituted  by  the  defendant  for  part  of  the  patent 
invention,  it  is  a  mere  colorable  variation,  and  there- 
fore an  infringement. 

A  patent  for  a  combination  of  several  things,  old 
and  new,  is  infringed  by  an  imitation  of  that  part 
which  is  new. 

3.  That  the  plaintiff  is  not  the  first  inventor,  or  that 
the  invention  is  not  rew. 

4.  Public  user  before  patent  granted. 

If  the  invention  was  publicly  put  in  use  by  the  in- 
ventor before  the  grant,  it  will  avoid  it,  though  mere 
knowledge  and  publication  of  it  after  invention  but 
before  grant  will  not. 

5.  That  the  specification  does  not  truly  describe  the 
invention  and  how  it  is  to  be  performed. 

Section  13  of  R.  S.  C.  c.  63  sets  out  the  requisites 
for  the  specification. 

Section  28  of  the  same  Act  voids  a  patent  if  any 
material  allegation  in  the  petition  or  declaration  of 
tha  applicant  required  by  the  Act  in  respect  of  such 
patent  is  untrue,  or  if  the  specifications  and  drawings 
contain  more  or  leas  than  is  necessary  for  obtaining 
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tlie  end  for  which  thjy  purport  to  be  made,  when 
such  omission  or  addition  is  wilfully  made  for  the 
purpose  of  misleading.  If  the  omission  or  addition 
were  involuntary,  a  patent  may  be  allowed  to  be 
good  to  a  parf'a)  extent. 

Sections  30, '!  1,  32  and  33  deal  specially  with  actions 
for  infringement  of  patent,  and  provide  that  such 
actions  may  be  brought  in  any  Court  of  Record  having 
jurisdiction  to  the  amount  of  the  damages  claimed  in 
the  Province  in  which  the  infringement  is  alleired  to 
have  taken  place,  and  which  is  also  that  one  of  the 
said  Courts  which  holds  its  sittingrs  nearest  to  the 
place  of  residence  or  business  of  the  defendant.  Power 
is  given  to  issue  injunctions,  and  where  it  appears  that 
the  defendant  used  or  infringed  any  part  of  the  inven- 
tion justly  and  truly  specified  and  claimed  as  new,  the 
Court  may  discriminate. 

The  defendant  is  allowed  to  plead  specially,  as  mat- 
ter of  defence,  any  fact  or  default  which,  by  the  Act 
itself  or  by  law,  renders  the  patent  void. 


ACTION  FOR  DECEIT  AND  MISREPRE- 
SENTATION. 

An  action  will  lie  in  respect  of  a  fraudulent  repre- 
sentation made  by  the  defendant  to  the  plaintiff,  in- 
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tended  to  be  acted  on  by  him,  and  on  which  he  has 
acted  and  thereby  suffered  damage. 

Pasley  v.  Freeman  »'i  T.  R.  51. 

With  respect  to  tlie  liability  of  A  for  the  fraud  of 
another  person,  A  is  liable  for  the  fraudulent  repre- 
sentations made  by  his  agent  B  in  the  course  of  carry- 
ing on  A's  business  for  his  benefit. 

A  person  is  responsible  for  a  false  representation 
made  by  him  to  another  on  which  a  third  person  acts, 
provided  that  the  representation  were  made  with  the 
direct  intent  that  it  should  be  acted  on  by  such  third 
person  in  the  manner  that  occasions  the  injury,  and 
that  the  injury  be  the  immediate  consequence  of  the 
representation. 

Garland  v.  Thompson,  9  0.  R.  876. 

The  plaintiff  must  prove  actual  damage  to  himself 
in  order  to  maintain  the  action. 

Hyde  v.  Buhner,  18  L.  T.  N.  C.  293. 
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Scott  V.  Crerar,  14  A.  R.  152. 
Wells  V.  LindojJ,  14  O.  R.  275. 
Porter  v.  McMahon,  7  C.  L.  T.  250. 
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Rer/inc.  v.  Wooduvrth,  7  C.  L.  T.  24G. 
Coioan  V.  Landell,  7  C.  L.  T.  71. 
Gorst  V.  Barr,  7  C.  L.  T.  225. 
Centmi  Bank  v.  Oshonie,  12  P.  R.  IGO. 
yl/cXa.?/  V.  Bruce,  14  0.  R.  398. 

There  is  a  well-known  distinction  between  written 
and  spoken  slander.  False  defamatory  words,  it' 
spoken,  constitute  a  slander  ;  it'  written  and  published, 
a  libel.  Words  which  produce  any  perceptible  injury 
to  the  reputation  of  another  are  called  "  defamatory." 
If  false,  they  are  actionable. 

'  In  any  given  case  the  fact  that  the  words  employed 
hy  the  defendant  have  perceptibly  injured  the  plain- 
titf's  reputation  may  be  either 

1.  Presumed  from  the  nature  of  the  words  them- 
selves, or 

2.  Proved  by  evidence  of  their  consequences. 

It  will  be  presumed  from  the  nature  of  the  words 
themselves, 

(a)  If  the  words,  being  written  and  published,  or 
printed  and  published,  are  in  any  way  disparaging  to 
the  plaintiff,  or  tend  to  bring  him  into  ridicule  and 
contempt. 

(b)  If  the  words,  being  spoken, 

1.  Charge  the  plaintiff  with  the  commission  of  some 
indictable  offence. 
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2.  Impute  to  the  plaintiff  a  contagious  disorder  tend- 
ing: to  exclude  hiui  from  society, 

3.  Are  spoken  of  the  plaintiff'  in  the  way  of  his  pro- 
fession or  trade,  or  disparat^^e  him  in  an  office  of  public 
trust. 

In  all  these  cases  the  words  are  said  to  be  action- 
able 2^er  se,  because  on  the  face  of  them  they  clearly 
must  have  injured  the  plaintiff's  reputation. 

But  in  all  cases  of  spoken  words  the  fact  that  the 
plaintiff's  reputation  has  been  injured  thereby  must 
be  proved  at  the  trial  by  evidence  of  the  consequences 
that  directly  resulted  from  their  utterance.  Such  evi- 
dence is  called  "  evidence  of  special  damage,"  as  dis- 
tinguished from  that  general  damage  which  the  law 
assumes,  without  express  proof  to  follow  from  the  em- 
ployment of  words  actionable  j^er  se. 

The  intention  or  motive  with  which  the  words  were 
spoken  is,  as  a  rule,  immaterial. 

Sometimes  it  is  a  man's  duty  to  speak  fully  and 
freely,  and  without  thought  or  fear  of  the  conse- 
quences ;  and  then  the  above  rule  does  not  apply. 
The  words  are  privileged  by  reason  of  the  occasion  on 
which  they  were  employed,  and  no  action  lies  therefor 
unless  it  can  be  proved  that  the  defendant  was  actuated 
by  some  special  spite,  or  .jome  wicked  or  malicious 
motive.     In  all  other  cases  malice  in  fact  need  not  be 
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proved  at  tlic  trial.  The  words  are  actionable  if  false 
and  defamatory,  although  spoken  or  published  acci- 
dentally or  inadvertently,  or  with  an  honest  belief  in 
their  truth. 

The  person  defamed  has  a  civil  remedy  to  recover 
damages,  and  in  some  cases  he  can  also  proceed  crim- 
inally by  way  of  information  or  indictment. 

There  is  no  method  of  anticipating  or  preventing  a 
libel  or  a  slander.  There  is  no  censorship  of  the  press. 
Any  man  is  free  to  speak  or  to  write  and  publish 
whatever  he  pleases  of  another,  subject  only  to  this : 
that  he  must  take  the  consequences  should*  a  jury 
deem  his  words  defamatopy.  This  is  what  is  meant 
by  the  "  liberty  of  the  press." 

No  injunction  can  be  obtained  to  prohibit  the  pub- 
lication or  republication  of  any  libel,  or  to  restrain  its 
sale.  The  Crown  has  no  authority  to  restrain  the 
press ;  and  the  Courts,  whether  of  law  or  equity,  can- 
not till  after  verdict  issue  any  injunction  in  respect  of 
any  libels,  save  such  as  are  contempts  of  Court. 

Saxhi/  V.  Eastevhvook,  3  C.  P.  D.  339. 


The  question  in  each  case  is.  Has  the  reputation  of 
this  individual  been  appreciably  impaired  in  conse- 
quence of  the  words  employed  by  the  defendant  ? 
No  general  rule  can  be  laid  down  beforehand  what 
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woiv^s  are  defamatory  and  what  are  not.  The  injury 
to  the  reputation  is  the  gist  of  tlie  action.  In  libel 
the  words  need  not  necessarily  impute  disgraceful 
conduct  to  the  plaintiff;  it  is  sufficient  if  they  render 
him  contemptible  or  ridiculous. 

Everyone  has  a  right  to  comment  on  matters  of 
public  interest  and  general  concern,  provided  he  does 
so  fairly  and  with  an  honest  purpose.  It  is  often 
said  that  such  criticism  is  pviviltged.  This  does  not 
mean  that  the  words  are  "  privileged  by  reas(m  of  the 
occasion  "  in  the  strict  legal  sense  of  the  term.  The 
defence  really  is  that  the  words  are  not  defamatory — 
that  criticism  is  no  libel. 

What  are  matters  of  public  interest  ?  The  public 
conduct  of  every  public  man.  All  political,  legal  and 
ecclesiastical  matters,  therefore,  are  matters  of  public 
concern. 

With  regard  to  construction  the  question  is,  How 
would  ordinary  men,  previously  unacquainted  with 
the  matter,  fairly  understand  the  words  ? 

This  is  clearly  a  cpiestion  for  the  jury,  and  therefore 
it  is  expressly  provided  (32  Geo.  III.  c.  60,  Fox's  Libel 
Act)  that  in  all  criminal  actions  for  libel  the  jury  are 
to  decide  the  question  of  libel  or  no  libel,  subject  to 
the  direction  of  the  Judge.  In  civil  proceedings  for 
libel  the  practice  is  the  same,  save  that  here,  if  the 
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Judge  thinks  that  the  words  cannot  possibly  bear  a 
defamatory  meaning,  he  may  enter  a  non-suit.  It"  the 
Judge  considers  tliat  the  words  are  reasonably  sus- 
ceptible of  a  defamatory  meaning,  as  well  as  an  inno- 
cent one,  then  it  will  be  a  question  for  the  jury.  The 
Judge  should  not  lay  down  as  a  matter  of  law  that 
the  publication  complained  of  is  or  is  not  a  libel.  The 
pioper  course  is  for  the  Judge  to  define  \^hat  is  a  libel 
in  point  of  law  and  leave  it  to  the  Jury  to  say  whether 
the  publication  in  question  falls  within  that  definition. 

So,  too,  in  slander  the  Judge  usually  decides  whether 
the  words  are  or  are  not  actionable  I'cr  se,  and  whether 
the  special  damage  assigned  is  or  is  not  too  remote. 
If  the  defendant's  words  cannot  reasonably  bear  the 
meaning  attached  to  them  b}  the  inuendo,  and  the 
Judcre  thinks  the  words  without  that  meaning;  are  not 
actionable,  he  will  stop  the  case  ;  but  where  there  is 
any  reasonable  doubt  as  to  the  true  construction  of 
the  words,  the  Judge  leaves  the  question  to  the  jury. 

The  inuendo  is  the  statement  by  the  plaintiff  of  the 
construction  he  puts  upon  the  words  himself,  and  which 
he  endeavours  to  induce  the  jury  to  adopt  at  the  trial. 

If,  in  their  ordinary  English  meaning,  the  words 
used  would  be  intelligible,  facts  must  be  ixiven  in  evi- 
deuce  to  show  that  they  may  have  been  used  in  a  par- 
ticular sense  on  this  particular  occasion.     After  that 
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lias  Ihm'11  <]()no  a  hystaiulcr  may  Im*  msUcmI,  "  Wli.ii  did 
yoii  understand  l»y  tin  I'xprcssioii  used  ^" — not  iK't'oic. 
If  tho  wonls  arc  local,  or  sl,•mL,^  or  c.'int  terms,  etc.,  evi- 
dence is  adnussihle  to  explain  their  meaning;'  (|)i-ovided 
such  nieaninu^  has  heen  jn'operly  alleged  in  the  state- 
ment of  claim). 

Jhiinc.^  V.  Uartlvji/,\  Kxch.  200. 

Where  the  nieanini!^  of  th(>  defendjint's  words  is  clear 
or  has  been  ascertained,  the  next  ((Uestion  is,  Wns  the 
im})utation  sulliciently  definite  to  injures  the  ])l!iintill"s 
reputation  ?  Is  it  clear  that  it  was  the  pljiintifK  to 
whom  he  referred  ?  Unless  these  (piestions  can  be 
answereil  in  the  allirmative  no  action  lies. 

Publication  is  the  communication  of  the  defamatory 
words  to  some  tliird  person.  It  is  essential  to  the 
plaintitf's  case  tluit  the  defendant's  words  should  be 
expnssi'd.  It  is  no  publication  when  the  words  are 
only  communicated  to  the  person  defamed  ;  for  that 
cannot  injure  his  reputation.  There  nuist  be  a  com- 
munication by  the  defendant  to  some  third  person 
other  than  the  plaintiti'.  The  plaintitt'  must  prove  a 
publication  by  the  defendant  in  f\ict.  That  the  third 
person  had  the  opportunity  of  reading  the  libel  is  not 
sufficient,  if  the  jury  are  satisfied  that  he  did  not  in 
fact  avail  himself  thereof. 

Though  composing  a  libel  without  publishing  it  is 
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not,  uetionu))l(',  merely  [)Ml)lisliin<(  it  witliout  composinf^' 
it  is  Metioiinlile. 

S(»  iii,';i,iii,  <'\ery  sale  or  <ielivery  of  a  written  or 
])ririt('<|  copy  of  u  lilx-l  is  a  fresh  puldieation,  and  every 
jx'ison  wiio  sells  oi-  L,fives  uwav  a  written  or  [)rinte(i 
copy  of;!,  liliej  may  lie  made  lijiUie,  urdess  lie  can  satisfy 
the  jury  that,  he  wji,s  JLfnorant  of  the  contcints. 

Thei'e  is  a  "•rc.it  dillerence  hetwcieii  lilxd  an<l  slander. 
The  actual  puhlisher  of  a  lihel  niay  Ix;  an  innocent 
messcni^cr  ;  whci-cas  in  ('VMuy  case  of  a  repuhlication 
of  a  slander  the  puhlisher  acts  consciously  and  volun- 
tarily— the  repetition  is  his  own  a(;t.  1'herefore  if  A 
slanders  i>,  A  is  only  liahle  for  the  dama<(es  which 
result  directly  from  his  own  act. 

The  ti'uth  of  any  di^famatory  words  is,  if  pleaded, 
a  com])lete  <lefence  in  any  action  of  libel  or  slander 
(althou<,di  alone  it  is  not  a  defence  in,a  criminal  trial). 
The  onus  of  proving  that  the  words  are  true  lie.s  on 
the  defendant.  A  justification  must  always  be  specially 
))leadcd. 

In  criminal  matters  the  defendant  must  also  prove 
that  it  was  for  the  public  benefit  that  the  matters 
charged  should  be  published.  Before  1843  (G  and  7 
Vict.  c.  90)  the  truth  of  the  libel  was  no  defence  to  the 
imlictment.  The  maxim  prevailed,  "The  greater  the 
truth  the  oreater  the  libel."     In  Rome  the  truth  of  the 
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libel  was  undoiiltUMlly  a  (h-fcnce  Itoth  to  criminal  and 
civil  pnjceodinj^s.  (See  Horace  Satires,  Bk.  II.  1,  8.3,  5.) 
It  is  a  defence  to  an  action  for  libel  or  blander  to 
prove  that  the  circumstances  under  which  the  defama- 
tory words  were  written  or  spoken  atlbrded  an  excuse 
for  their  employment.  And  this  is  so  even  thoULrh  the 
words  be  proved  or  admitted  to  be  false.  The  occasion 
is  said  to  be  prlvllerjed.  Tiie  utterance  is  excused  for 
the  sake  of  conniion  convenience  and  for  the  welfare 
of  society.  There  are  two  kinds  of  privileged  occa- 
sions— 

1.  Ahsolntcly  'prlvilcfjed,  such  as  words  spoken  in 
Parliament. 

2.  Qualified. 

The  course  of  procedure  at  the  trial  is  as  follows : 

The  plaintiff  is  always  entitled  to  begin,  even  where 
the  onus  of  proof  lies  on  the  defendant.  The  plaintiff 
must  prove,  where  necessary,  his  special  character.  He 
must  next  prove  that  the  defendant  published  the  libel 
or  spoke  the  slanderous  words  to  some  third  person. 

The  libel  itself  must  be  produced  at  the  trial.  The 
jury  are  entitled  in  all  cases  to  see  it.  The  defendant 
is  entitled  to  have  the  whole  of  it  read. 

Whether  a  communication  is  or  is  not  privileged  is 
a  question  for  the  Judge  alone.  If  there  is  any  doubt 
as  to  the  circumstances  the  jury  finds  what  they  were, 
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and  then,  on  thoir  findinj^^s,  the  Ju(l<:fc  ilucidos  vvhctlior 
the  occasion  was  privilej^ed  or  not.  If  the  occasion 
was  not  privilciTod,  and  tlic  words  are  d(!famatory  and 
false,  the  .Jiidj^e  will  direct  a  verdict  for  the  plaintit!'. 
If  the  occasion  was  al)solutely  privil(>^f('(l,  judiriiicnt 
will  be  f,dven  for  the  defendant.  If,  however,  the 
Jud<^e  decides  that  the  occasion  was  one  of  qnalified 
privilege  only,  the  plaintiff  nnist  then,  if  he  can,  give 
evidence  of  actual  malice  on  the  part  of  the  defendant. 
If  he  gives  no  such  evidence,  it  is  the  duty  of  the 
Judge  to  nonsuit  him  or  to  direct  a  verdict  for  the 
defendant.  If  he  does  give  any  evidence  of  malice 
sufficient  to  go  to  the  jury,  then  it  is  a  cjuestion  for 
the  jury  whether  or  not  the  defendant  was  actuated 
by  malicious  motives.  Malice  is  defined  as  any  indi- 
rect and  wicked  motive  which  induces  the  defendant 
to  defame  the  plaintiff.  If  malice  be  proved,  the  privi- 
lege attachinfj  to  the  occasion  is  lost  at  once. 

In  cases  of  slander  the  only  way  to  prove  publica- 
tion is  by  calling  those  who  heard  the  defendant  speak 
the  words. 

Whenev^er  the  words  used  are  not  well  known  and 
perfectly  intelligible  English,  but  are  foreign,  local, 
technical,  provincial  or  obsolete  expressions,  parol  evi- 
dence is  admissible  to  explain  their  meaning,  provided 
such  meaning  has  been  properly  alleged  in  the  state- 
ment of  claim  by  an  inuendo. 
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If  the  libel  does  not  name  the  plaintiff,  there  may 
be  need  of  some  evidence  to  show  who  was  meant. 
The  plaintiff  may  jrive  evidence  of  all  surroui^ding  cir- 
cumstances, i.e.,  the  cause,  the  occasion  of  publication, 
later  statements  made  by  the  defendant,  and  other 
extraneous  facts  which  will  explain  and  point  the 
allusion.  The  plaintiff  may  also  call  at  the  trial  his 
friends  or  others  acquainted  with  the  circumstances,  to 
state  that  on  reading  the  libel  they  at  once  concluded 
that  it  was  aimed  at  the  plaintiff  It  is  not  enough 
for  the  plaintiff  to  prove  his  special  character,  and  that 
the  words  refer  to  himself;  he  must  further  prove 
that  the  words  refer  to  himself  in  that  special  charac- 
ter, if  they  be  not  otherwise  actionable. 

The  Judore  must  decide  whether  the  occasion  is  or  is 
not  privUeged,  and  also  v/hether  such  privilege  is  abso- 
lute or  qualified. 

Malice  may  be  proved  either  by  extrinsic  evidence 
of  per.sonal  ill-feeling  or  by  intrinsic  evidence,  such  as 
the  exaggerated  language  of  the  libel,  the  mode  and 
extent  of  publication,  and  other  matters  in  excess  of 
the  privilege. 

It'  the  defendant  has  pleaded  a  justification,  the 
plaintiff's  counsel  may,  it'  he  chooses,  rebut  the  justifi- 
cation, or  he  may  leave  such  proof  till  the  reply ;  but 
he  cannot  call  some  evidence  to  rebut  the  justification 
and  more  afterwards,  thus  dividing  his  proof. 
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The  plaintift'  need  give  no  evidence  of  any  actual 
damage  where  tlie  words  are  actionable  per  se.  He  can 
nevertheless  recover  substantial  daniaires.  But  if  the 
piaintifi  has  suti'ered  any  special  damage,  this  should 
be  pleaded  and  proved.  It  cannot  be  proved  unless  it 
has  been  pleaded.  Where  the  words  are  not  action- 
able per  ae,  the  plaintitf  cannot  prove  a  general  loss  of 
custom  ;  he  must  call  individual  customers  and  friends, 
and  ask  them  wliy  they  have  ceased  to  leal  at  his 
shop  or  to  entertain  him. 

DEFENCE. 

The  defendant's  couns<d  often  prefers  not  to  call 
any  witnesses,  so  as  to  have  the  last  word  with  the 
jury.  He  may  rely  instead  upon  the  cross-examina- 
tion of  the  plaintiti's  witnesses.  These  may  bo  cross- 
examined  not  only  as  to  the  facts  of  the  rise,  but  also 
as  to  the  credit,  i.e.,  as  to  matters  not  material  to  the 
issue,  with  a  view  of  shaking  their  whole  testimony; 
but  the  defen<hint  must  take  the  witness'  answer — he 
cannot  call  any  evidence  to  contradict  it,  except  on  the 
point  of  a  previous  conviction. 

Tiie  defendant  must  be  careful  not  to  increase  by 
such  cross-examination  the  amount  of  damatjes  that 
may  be  given  against  him. 
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The  defendant  may  show  that  the  plaintiff's  trade 
is  illejxal. 

The  defendant  may  show,  in  mitigation  of  damages, 
that  he  published  the  libel  irinocently,  without  any 
knowledge  of  its  contents. 

He  may  also  give  evidence  of  antecedent  conversa- 
tions and  transactions,  or  other  circumstances  well 
known  to  the  bystanders,  which  show  that  the  words 
were  not  used  in  their  ordinary  signification.  The 
defendant  may  urge  that  the  occasion  of  publication 
was  privileged. 

The  defendant  may  also  prove  the  justification. 
Strict  proof  must  be  given  that  the  whole  charge  made 
is  true  in  every  particular. 

Where  no  justification  is  pleaded  the  defendant  can 
give  no  evidence  of  the  truth  of  his  words,  not  even  in 
mitigation  of  damages. 

The  Ontario  Act  relating  to  libel  and  slander  is 
R.  S.  0.  1887,  c.  57. 

The  Dominion  Act  respecting  libel  is  R.  S.  C  c.  163. 


ACTION  FOR  MALICIOUS  PROSECUTION. 


IT  -pr 


The  plaintitt'  must  prove  : 

1.  The  prosecution  of  the  plaintiff. 

2.  Its  determination. 
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3.  That  the  defendant  was  the  prosecutor. 

4.  His  malice  and  want  of  probable  cause. 

5.  The  damai>:es  sustained. 

The  fact  of  the  prosecution,  where  instituted  in  the 
Superior  Courts  or  Sessions,  is  usually  proved  by  the 
production  of  the  record  or  an  examined  copy.  By 
R.  S.  O.  1887,  c.  01,  s.  23,  a  certified  copy  of  a  record 
is  evidence  of  the  record. 

The  proper  evidence  to  establish  the  fact  that  the 
defendant  was  prosecutor  is :  that  the  defendant  em- 
ployed a  solicitor  or  aj^jent  to  conduct  the  prosecution ; 
•  hat  he  gave  instructions  concerning  it,  paid  the  ex- 
penses, procured  the  attendance  of  witnesses,  or  was 
otherwise  active  in  forwarding  the  prosecution. 

It  is  essential  that  the  plaintiff  should  give  some 
evidence  of  the  defendant's  malice.  If  the  plaintiff 
proves  want  of  probable  cause,  malice  may  be  inferred  ; 
but  for  this  purpose  the  want  of  probable  cause  must 
be  proved  to  the  satisfaction  of  :he  jury.  Want  of 
probable  cause  is  not  conclusive  evidence?  of  malice. 

Winfield  V.  Kecm,  1  O.  R.  193. 

The  onus  of  proving  the  want  of  reasonable  and 
probable  cause,  and  of  proving  tike  existence  of  such 
facts  as  are  evidence  of  such  '  -<int,  lies  on  the  plaintiff. 

"Reasonable  and  probable  cause  is  for  the  Judge." 
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The  jury  may  give  damages  for  the  loss  of  reputa- 
tion, the  imprisonment  (if  any  has  taken  place),  and 
the  expenses  incurred  by  the  plaintifi'  in  making  his 

defence. 

DEFENCE. 

The  defendant  may  not  give  evidt-nce  of  the  plain- 
tiff's bad  character. 


ACTION   FOR  MALICIOUS   ARREST   AND 
ABUSE  OF  CIVIL  PROCESS. 

In  an  action  ftr  malicious  arrest  the  plaintiff  must 
prove : 

1.  The  affidavit  for  the  Judge's  order  to  arrest. 

2.  Its  falsehood. 

3.  The  order  for  the  arrest. 

4.  The  arrest  under  it. 

5.  The  rescission  of  the  order  or  the  determination 
of  the  suit. 

6.  The  defendant's  malice  and  want  of  reasonable 
and  probable  cause. 

7.  The  damage. 

Colbert  v.  Hicks,  5  A.  R.  571. 

As  to  actions  against  magistrates  and  other  officers, 
see  under  "  Actions  for  False  Imprisonment,"  post 
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The  present  Ontario  Act  respectinq;  arrest  and  im 
prisonment  for  debt  is  R,  S.  0.  18S7,  c.  67. 


ACTION  FOR  WRONGFUL  DISTRESS. 

EXCESSIVE  DISTRESS. 

Founded  on  52  Henry  III.  c.  4,  which  enacts  that 
"  distress  slwxll  be  reasonable  and  not  too  f^reat,  and  he 
that  taketh  grreat  and  unreasonable  distresses  shall  be 
grievously  amerced  for  the  excess  of  such  distresses." 

The  plaintiff  must  prove  : 

1 .  The  tenancj"  of  the  defendant  at  a  certain  rent. 

2.  The  rent  claimed  to  be  due. 

3.  The  takinof  a  distress  of  ofoods  of  much  (greater 
value  than  the  rent  in  arrear  and  charges  of  the  dis- 
tress. 

4.  The  damages. 

The  simple  fact  of  making  a  distress  accompanied 
by  an  untrue  claim  of  more  rent  than  is  due,  and  sell- 
ing the  goods  under  such  claim,  is  not  actionable  unless 
some  special  damage  be  proved,  or  unless  it  be  shown 
tliat  a  larger  quantity  of  goods  has  been  sold  than  was 
sufficient  to  satisfy  the  rent  actually  in  arrear. 

Tancred  v.  Leyland,  16  Q.  B.  669. 
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In  action  for  excessivo  distress,  the  plaintiff  may 
recover  though  no  special  damage  be  proved. 

Black  V.  Coleman,  29  U.  C.  C.  P.  507. 

The  tenancy  must  be  proved  by  production  and 
proof  of  the  lease,  or  by  the  defendant's  receipts  for 
rent  or  notices  to  quit,  or  other  admission  by  him  of 
the  tenancy,  or  by  oral  evidence  of  the  contract  when 
there  is  none  in  writing. 

These  preliminary  statements  are,  however,  usually 
admitted  l)y  the  bailiff^'s  notice  of  distress  or  other 
proceedings. 

The  plaintiff  must  prove  that  his  goods  were  dis- 
trained, but  it  is  not  necessary  to  prove  that  they  were 
sold  or  taken  away ;  the  seizure  as  a  distress  is  suffi- 
cient. 

The  fact  of  the  distress  may  be  proved  by  calling 
the  bailiff  or  other  person  who  made  the  distress,  who 
will  also  prove  his  authority  from  the  defendant.  If 
this  evidence  cannot  be  procured,  the  plaintiff  should 
serve  the  defendant  with  notice  to  produce  the  war- 
rant of  distress  and  give  secondary  eviden^^  of  it,  or 
should  connect  the  act  o+*  the  bailiff  with  the  tlefendant 
hj  some  other  ovidenco. 

When  a  landlord  is  abo\it  to  make  a  distress  he  is 
not  bound  to  calculate   very  nicfly  the  valut    of  the 
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property  seized,  but  he  must  take  care  that  some  pro- 
portion is  kept  between  that  and  the  sum  for  which 
he  is  entitled  to  take  it. 

In  order  to  establish  the  excess  tlie  plaintiff  must 
be  prepared  with  proof  of  the  value  of  the  cfoods  seized. 
The  question  of  excess  is  for  the  jury. 

Smith  V.  A,shforth,  29  L.  J.,  Ex.  259. 

DEFPINCE. 

Not  guilty,  by  statute  11  George  II.  c.  19,  sees.  19, 
21.  The  defendant  may  give  evidence  that  the  distress 
was  not  excessive,  or  that  the  chattel  distrained  was 
entire,  and  that  there  w^as  no  other  distress ;  but  this 
statute  does  not  apply  to  an  illegal  distress. 

Field  V.  Mitchell,  6  Esp.  71. 

Where  a  party  distrained  as  landlord  on  goods 
which,  as  a  matter  of  fact,  had  by  subsequent  agree- 
ment between  himself  and  the  tenant  before  the 
distress  became  his  absolutely. 

Held,   that  he   might  justify  the    taking   on   this 

latter  ground. 

Bell  V.  Irish,  45  IJ.  C.  R.  170.. 
Shtdtz  V.  Eeddick,  43  U.  C.  R.  155. 

IRREGULAR  DISTRESS. 
At   common   law   i;oo<Js   distrained   for    rent   were 
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merely  a  plef]f>-e,  and  couM  not  lie  sold.  2  William 
and  Mary,  c.  o,  p^avc  the  landlord  the  power  of  sellinnj 
the  ^oods,  suhjcct  to  the  provisions  of  that  Act,  which 
must  be  strictly  complied  with. 

If  there  was  any  irregularity  in  making  or  treating 
the  distress,  the  landlord  was  at  common  law  liable  as 
a  trespasser  nh  initio.  This  rule  was  altered,  in  the 
cpse  of  u,  distress  for  rent  due,  by  1 1  George  II.  c.  19, 
s.  19,  which  enacts  that  a  party  aggrieved  by  an  irregu- 
larity  can  recover  satisfaction  for  the  special  damage 
sustained  thereby. 

In  an  action  for  sellinof  wods  distrained  for  rent 
without  appraisement  the  measure  of  damages  is  the 

real  value  of  the  goods  sold  minus  the  rent  due. 

« 

Knifjlii  V.  Etjrvto)},  7  Ex.  407. 
8chultz  V.  Ueddicl',  43  U.  C.  R.  J  55. 

DEFENCE. 
By  11  George  II.  c.  19,  s.  20,  it  is  provided  that  the 
tenant  shall  not  recover  for  any  unlawful  act  or  irregu- 
larity if  tender  of  amends  has  been  made  by  the  party 
distraining  before  action  brought. 

ILLEGAL  DISTRESS. 

Where  a  distress  is  made  by  a  stranger,  or  by  a 
person  whci  has  no  right  to  distrain,  an  action  for 
trespass  or  conversion  will  lie, 
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Where  a  distress  is  made  by  a  landlord  (1)  no  rent 
beinfr  due,*  or  (2)  after  a  tender  of  the  rent,  or  {>])  after 
a  formal  distress,  or  (4)  if  the  distress  he  illeofal  owinjx 
to  the  time,  place  or  manner  of  makini;'  it,  or  fi'om  the 
nature  of  the  o-oods  taken,  the  ])r()ceedini^^  is  illeijjal  nh 
initio,  and  an  action  for  trespass  or  conversion,  or  of 
replevin,  may  he  maintained. 

An  action  for  disti'ainino;  for  more  I'ent  than  is  due 
cannot  be  maintained  without  a  tender  of  the  sum 
which  is  really  due. 

Given  V.  Taif/or,  39  U.  C.  11.  :J58. 

In  the  case  of  an  illefjal  distress  the  measure  of 
damacjes  is  usually  the  value  of  the  goods  seized,  and 
no  deduction  can  l)e  allovve<l  for  any  rent  due. 

Attack  V.  Braimvell,  3  B.  &  S.  520. 

DEFENCE. 

The  defence  of  not  ,L;'uilty  by  statute  above  referred 
to  (11  Georc^e  II.  c.  1!))  lets  in  evidence  of  everything 
that  mi^  ht  lawfully  be  done  in  order  to  make  the  dis- 
tress.  . 


•Where  alaiullord  distrains  and  sells  where  no  rent  is  due,  by  2  W  & 

M.  Soss.  1  c.  OS.  1,  the  plaintitl' shall  recover  double  the  value  of  thegoodsj 

distrained. 

See  McCalhiin  v.  Snyder,  6  U.  C.  L.  J.  187. 

Hope  V.  M'hitc,  17  U.  C.  C,  P.  52. 
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R.  S.  0.  1.S.S7,  0,  143,  An  Art  Rrsprdinr/  the  Law  of 
Landlord  av<l  Tenant,  contains  most  important  pro- 
visions as  to  exemptions  from  distress. 

Section  27  enacts  that  goods  exempt  from  seizure 
under  execution  are  not  liable  to  seizure  by  distress. 

By  section  28  ojoods  on  the  premises  not  the  property 
of  the  tenant  are  to  be  exempt  under  certain  restric- 
tions. 

Section  29  mves  the  tenant  a  rijjht  of  set-ofF  ajjainst 
the  rent  due,  a  debt  due  to  him  by  the  landlord. 

By  section  30  a  tenant  who  is  in  default  for  non- 
payment of  rent,  and  claims  the  benefit  of  the  exemp- 
tion under  the  Act,  must  give  up  possession  of  the 
premises. 

By  section  31,  the  common  law,  strict  demand  of 
rent  is  Jisnensed  with  when  the  landlord  is  entitled  to 
re-enter.  Unless  the  premises  are  vacant,  the  demand 
must  be  made  fifteen  days  at  least  before  entry. 

By  section  32,  when  growing  or  standing  crops, 
which  may  be  seized  and  sold  under  execution,  are 
seized  for  rent,  the  landlord  need  not  reap,  thresh, 
gather,  or  otherwise  market  such  crop,  but  may  adver- 
tise and  sell  them  like  other  goods. 

Sections  27,  28,  29,  30  and  34  apply  only  to  tenancies 
created  on  or  after  the  1st  of  October,  1887. 

The  protection  of  goods  of  lodgers  from  distress  is 
provided  for  by  section  44. 
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The  hoarder  or  lodger  may  servo  on  the  Lin<llord,  or 
on  the  person  making  tlie  distress,  a  declaration  that 
the  immediate  tenant  has  no  property  in  the  goods 
distrained,  and  that  such  goods  are  the  property  of 
the  lodger,  also  setting  out  what  amount  is  due  for 
rent  or  board  from  the  lodcfer  to  the  immediate  tenant. 
If  the  landlord,  after  receiving  the  declaration  and  the 
rent  due  by  the  lodger,  proceeds  with  the  distress 
against  the  lodger's  goods,  he  is  liable  to  an  action  for 
illegal  distress. 


ACTION  FOR  SEDUCTION. 

These  actions  are  not  cogniza1)le  by  County  Courts 
(R.  S.  O.  1887,  c.  47,  s.  18)  or  by  Division  Courts  (R.  S. 
0.  c.  51,  .s.  69). 

By  R.  S.  O.  1887,  c.  58,  the  following  provisions  are 
made : 

Section  1. — The  father,  or,  in  case  of  his  death,  the 
mother,  whether  she  remains  a  widow  or  remarries,  of 
any  unmarried  female  who  lias  been  seduced,  and  for 
whose  seduction  the  father  or  mother  could  maintain 
an  action  in  case  such  unmarried  female  were  at  the 
time  dwelling  under  his  or  her  protection,  may  main- 
tain an  action  for  the  seduction,  notwithstanding  such 
unmarried  female  was  at  the   time  of  her  setiuction 
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serving  or  residing  with  another  person  upon  hire  or 
otherwise. 

By  section  2,  upon  the  trial  of  an  action  for  serluc- 
tion  brought  by  the  father  or  mother,  it  shall  not  be 
necessary  to  prove  service  performed  by  the  person 
seduced,  but  the  same  shall  in  all  cases  be  presumed, 
and  no  proof  shall  be  received  to  the  contrary. 

In  case  <ht>  father  or  mother  of  the  female  seduced 
had,  before  ^ho  seduction,  abandoned  her  and  refused 
to  provide  f  nd  maintain  her  as  an  inmate,  then 
anv  other  \  rson  who  misxht  at  common  law  have 
maintained  an  action  for  the  seduction  may  maintain 
such  action. 

By  section  3  any  person  other  than  the  father  or 
mother  who  could  at  common  law  have  maintained  an 
action  for  an  unmarried  female  may  still  maintain 
such  action  if  the  father  or  mother  be  not  resident  in 
Ontario  at  the  time  of  the  birth  of  the  child  which 
may  be  born  in  consequence  of  the  seduction,  or,  being 
resident  in  Ontario,  does  not  bring  an  action  for  the 
seduction  within  six  iDonths  from  the  birth  of  the 
child. 

Subject  to  the  above  Act  the  plaintiff  must  prove  : 

1,  That  the  party  seduced  was  in  the  plaintiff's  ser- 
vice. 

2.  The  seduction. 
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The  plaintiff  must  prove  the  defendant  to  have  been 
the  father  of  the  child ;  mere  proof  of  seduction  by 
him  will  not  be  sufficient. 

Klinball  v.  Smith,  5  U.  C.  R,  32. 

3.  The  subsequent  loss  of  service. 

The  plaintiff  cannot  give  evidence  of  i/he  dau<^hter's 
good  character,  except  in  answer  to  evidence  of  general 
bad  character  given  on  the  other  side. 

Banijield  v.-Ma<sfi(')j,  I  Campbell  4G0. 

DEFENCE. 

The  defendant  may  show  that  he  is  not  the  father 
of  the  child. 

In  mitigation  of  damages  the  defendant  may  show 
the  loose  character  of  the  girl. 

Evidence  as  to  defendant's  means  is  inadmissible. 

Feiyuaori  v.  Veitch  45  U.  C.  R.  IGO. 


ACTION  FOR  ASSAULT  AND  BATTERY. 

An  assault  or  battery  must  be  an  act  done  against 
the  will  of  the  party  assaulted. 

The  circumstances  of  time  and  place,  when  and  where 
the  assault  was  given,  require  different  damages. 
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DKFKNCK. 

There  is  no  assault  it'  the  plaintiff  consented  to  the 
defendant's  act,  nor  if  the  injury  is  the  result  entirely 
of  a  superior  aj^ency  and  is  unavoidable,  and  the  con- 
duct of  the  defendant  entirely  without  fault. 

The  followinj^  are  tiie  main  defences  in  this  action : 

1.  That  the  plaintitl'  made  the  iirst  assault,  and  the 
defendant's  battery  was  in  self-defence. 

2.  That  the  assault  was  comniitted  in  defence  of 
possession. 

H.  Reasonable  chastisement. 

4.  Process  of  law. 

5.  Jjnviction  or  certificate  of  dismissal  under  the 
Summary  Convictions  Act,  R.  S.  C.  c.  17!S,  s.  75. 


ACTION  FOR  FALSE  IMPRISONMENT. 

The  plaintiff  must  prove  : 

1.  The  fact  of  imprisonment. 

2.  That  it  was  caused  by  the  defendant. 

3.  The  special  damage,  if  any. 

In  actions  against  Magistrates,  Judges,  etc.,  the  rule 
is,  that  if  they  do  any  act  beyond  the  limit  of  their 
authority  they  thereby  subject  themselves  to  an  action 
of  trespass ;  but  if  the  act  done  be  within  the  limit  of 
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their  authority,  although  it  may  be  done  through  an 
erroneous  or  mistaken  judgment,  they  are  not  thereby 
liable  to  such  an  action. 

Duawdl  V.  Inipey,  1  B,  &  C.  169. 


Even  where  they  exceed  their  jurisdiction  they  are 
are  not  liable  unless  they  know  or  have  the  means 
of  knowing  the  defect  of  jurisdiction. 

Actions  asjainst  Justices  of  the  Peace  cannot  be 
brought  in  the  County  Court  if  the  objection  is  taken 
(R.  S.  0.  1887,  c.  47,  s.  18),  nor  in  a  Division  Court 
(R.  S.  O.  1887,  c.  51,  s.  G9).  See  also  R.  S.  O.  1887, 
c.  73,  s.  15. 

R.  S.  O.  1887,  c.  73,  An  Acf  to  Protect  Justices  of 
the  Peace  and  others  from  Veuxitio us  Actions,  provides 
as  follows : 

Section  1. — In  an  action  for  things  done  within  the 
jurisdiction  of  a  Justice  of  the  Peace  or  a  Police  Magis- 
trate, malice  and  want  of  probable  cause  must  be 
alleged  ar  1  proved. 

By  section  20,  if  at  tlie  trial  of  the  action  the  plain- 
tiff does  not  prove : 

1.  That  the  action  was  brought  within  six  months 
next  after  the  act  complained  of  was  committed  ; 

2,  That  notice  of  action  in  wiitimx  was  t'iven  one 
month  before  the  action  was  commenced ; 
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3.  The  cause  ot'  action  stated  in  the  notice ; 

4.  That  the  cause  of  action  arose  in  the  county  or 
district  the  county  town  of  vvliich  is  named  in  the 
statement  of  claim  as  the  phice  of  trial ; 

5.  Where  the  plaintiff  sues  in  a  County,  District  or 
Division  Court,  that  the  cause  oi  action  arose  within 
the  county,  district  or  united  counties  for  which  such 
Court  is  hohlen ; 

Then  and  in  such  case  the  plaintifi'  shall  be  non- 
suited or  a  verdict  given  for  the  defendant. 

By  section  21,  if  the  plaintiff  is  provf  to  have  been 
actually  guilty  of  the  ofience  of  which  he  was  con- 
victed, or  that  he  was  liable  by  law  to  pay  the  sum  he 
was  ordered  to  pay,  or  that  he  has  undergone  no 
greater  punishntent  than  the  legal  punishment,  he  is 
entitled  only  to  three  cents  damages  and  no  costs  of 
action,  even  if  he  proves  his  cause  of  action  in  other 
respects. 

By  section  23,  costs  are  allowed  as  between  solicitor 
and  client  to  a  successful  plaintitf  or  defendant  in  this 
action. 

By  R.  S.  O.  1887,  c.  IG,  s.  30,  every  bailiff  or  con- 
stable, and  by  section  29  every  coroner  or  elisor,  guilty 
of  misconduct  in  execution  process  are  liable  to  the 
party  aggrieved  in  damages. 

If  a  private   person   falsely  and    maliciously,  and 


1^^ 


FAI.sk    IMlMUSoNMKNr, 


177 


witliout  an}'  proliable  causo.  puts  tlio  law  in  motion 
to  cause  tlu?  aiJpivlicnsion  of  anotlier.  it  is  properly 
the  subject  of  an  action  for  malicious  prosecution. 

DKKKNCK. 

The  defendant  may  prove  in  justification  that  a 
fe'ony  has  actually  l»een  committed  (hut  not  a  misde- 
meanor, except  in  cases  of  hreach  of  the  peace  com- 
mitted in  the  defendant's  presence,  with  a  danLjer  of 
a  renewal  of  the  hreach),  and  that  there  is  reasonahle 
and  probahle  cause  to  suspect  that  the  plaintitt*  com- 
mitted a  felony. 

A  constable  havini;"  reasonahle  cause  to  suspect  that 
a  felony  has  been  committed  is  justified  in  arresting 
the  party  suspected,  th.ouLjh  it  afterwards  appear  that 
no  felonv  has  been  comnntted.  It  is  otherwise  in  the 
case  of  misdemeanor  without  a  warrant,  except  in  the 
case  of  a  breach  of  the  peace  connnitted  in  his  pres- 
ence, or  in  the  presence  of  someone  else  who  i^ives  the 
person  comniittin*^^  into  custody,  there  being  a  danger 
of  renewal  ;  but  if  there  is  no  such  da!iLrer,  and  the 
arrest  is  not  the  result  'jf  a  continued  pursuit,  the 
arrest  is  unlawful.  He  is  in  no  case  justilied  in  hand- 
cutling  a  prisoner,  unless  it  be  necessary  to  prevent  an 
escape,  or  an  escape  be  attempted. 

Wruj/tt  V.  Court,  4  B.  ^:  C.^5l)G. 
13 
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By  24  Geo.  II.  c.  44,  s.  8,  no  action  shall  be  brought 
again.st  any  constable  for  anything  done  under  a  war- 
rant unless  commenced  within  .six  calendar  months 
after  the  act  committed. 

In  an  action  for  a  false  imprisonment  the  six  months 
are  to  be  reckoned  exclusive  of  the  day  of  the  dis- 
charge of  the  prisoner. 

Hardy  v.  Ryle,  9  B.  &  C.  60.S. 


By  21  Jac.  I.  c.  21,  s.  3,  an  action  for  false  im- 
prisonment must  l^e  brought  within  four  years  after 
such  cause  of  action. 

By  the  last-mentioned  statute,  21  Jac.  T.  c.  12,  any 
action  brought  against  any  "mayor  or  bailiff  of  city 
or  town  corporate,  head  borough,  portreeve  constable, 
tithing  man,  churcliwarden  or  overseer  of  the  poor," 
for  any  matter  done  by  virtue  of  their  office,  such 
action  must  be  brought  in  the  county  where  the  offence 
was  committed.  The  defendant  may  plead  the  general 
issue  and  give  his  special  matter  in  evidence. 

Evidence  may  be  given  in  mitigation  of  damages 
where  such  evidence  tends  to  show  reasonable  grounds 
of  suspicion. 
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ACTION  FOR  TRESPASS  TO  PERSONAL 

PROPERTY. 

This  action  includes  every  direct  forcible  injury  or 
act  disturbing  the  possession  of  goods  without  the 
consent  of  tlie  owner,  liowever  slight  Or  temporary 
the  act  may  be. 

Any  possession  is  sufficient  as  against  the  third  per- 
son who  has  no  title  at  all.  Property  is  sufficient 
without  possession,  for  the  right  of  property  draws  to 
it  the  possession. 

Baliiic  V.  IliUtou,  9  Bing.  471. 

Where  a  mortgagor  of  chattels  is  not  to  enter  till 
default,  he  cannot  bring  trespass  against  the  third 
party  before  such  entry. 

Wheeler  v.  Montejiore,  2  Q.  B.  133. 

In  an  action  for  taking  goods  under  a  legal  process 
wrongfully  issued,  the  plaintiff'  is  entitled  to  at  least 
nominal  damages,  or  to  such  substantial  <lainages  as 
the  jury  think  adequate,  although  special  damage  is 
alleged  but  not  proved. 

Doss  V.  Do8s,  14  L.  T.,  N.  S.  G40. 
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ACTION  FOR  TRESPASS  TO  LAND. 

In  order  to  maintain  this  action  tho  plaintiff'  ought 
to  hav«)  possession,  actual  or  constructive. 

Topkaiii  V.  Dent,  6  Bing.  516. 

An  interest  in  the  soil,  without  an  exclusive  use  of 
it,  is  sufficient  to  support  trespass.  On  the  other 
hand,  exclusive  poa.session,  without  property  or  interest 
in  the  soil,  is  also  sufficient  for  this  action. 

It  must  appear  that  the  plaintiff'  was  in  the  actual 
and  iinme<liate  possession  of  the  locus  in  (/iKt  when 
the  trespass  was  committed.  There  are  some  cases  in 
which,  by  the  doctrine  of  relation,  the  plaintiff'  is 
allowed  to  recover  for  trespass  committed  at  a  period 
when  he  was  not  in  fact  in  possession ;  thus  the  entry 
of  an  heir  relates  back  to  the  time  of  the  right  of 
entry,  .so  as  to  support  an  action  against  a  wrongdoer 
for  a  trespass  committed  after  the  accrual  of  the  right 
and  before  actual  entry. 

Burnett  v.  Karl  of  Guildford,  11  Ex.  19. 

As  to  damages,  the  jury  may  consider  not  only  the 

pecuniary  damage  sustained,   but  also  the  intention 

with  which  the  act  has  been  done,  whether  for  insult 

or  injury. 

/Sears  V.  LyotliK  2  Stark.  318. 
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DEFENCE. 

Not  guilty  hy  statute. 

Denial  of  property  or  possession  in  plaintitl".  De- 
fendant may  set  up  title  in  himself  or  a  tliinl  person, 
hy  whose  command  he  entered.  In  this  defence  the 
issue  is  upon  tlu^  defemlant. 

Disclaimer  and  tender  of  amends. 

This  is  allowed  hy  21  Jac.  I.  c.  10,  s.  A.  Wliere 
the  defendant  sets  up  a  justification,  it  is  enoui^h  to 
prove  a  justification  which  covers  the  trespass,  altliou^h 
it  does  not  cover  mere  matters  of  ajxsrravation. 

The  defenchmt  may  set  up  also  a  riglit  of  way  or  a 
license.  The  license  may  he  either  an  express  one  or 
one  implied  from  circumstances. 


ACTION  FOR  MP:SNE  PROFITS. 


|19. 

only  the 

intention 

[for  insult 


A  plaintiff  can  now  include  a  claim  for  mesne  profits 
with  an  action  for  recovery  of  land.  Hence  the  action 
for  mesne  profits  seldom  arises  alone.  It  may  occur, 
however,  and  is  therefore  set  out. 

The  plaintiff  must  prove  : 

1.  His  title. 

2.  His  re-entry. 
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3.  Tlie  (lofornlant's  liability  by  reason  of  poHscssion. 

4.  Tlio  amount  of  (]aiiia<^e. 

This  action  is  an  instance  of  the  application  of  tlie 
doctrine  of  relation. 

As  to  <hinia«(es,  the  jury  are  not  confined  to  tlie 
mere  rent  or  annual  value  of  the  preiiiis«'s,  hut  may 
^[vc  such  extra  d;unajj[es  as  they  tiiink  lit  r,,s  a  com- 
pensation for  plaintiffs  trouble,  etc. 

Otlier  special  damai^e  may  be  recovered  if  laid  as 
deterioration  of  the  premises  by  waste  or  mismanaj^e- 
ment  by  the  defendant. 

As  to  claims  for  mesne  profits  in  an  action  for  dower. 

See  liijan  v.  Fish,  4  O.  R.  335. 


ACTION  FOR  CONVERSION  OF  GOODS. 

This  action  is  equivalent  to  the  old  action  of  trover. 
To  maintain  the  action  there  must  be  an  act  of  con- 
version such  as  must  amount  to  a  deprivation  of  the 
possession  to  such  an  extent  as  to  be  inconsistent  with 
the  right  of  the  owner  and  evidence  an  intention  to 
deprive  him  of  that  right. 

The  old  learning  on  the  subject  of  "  conversion  " 
need  not  be  imported  into  the  system  introduced  by 
the  Judicature  Act,  which  provides  for  redress  in  case 
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oHsession. 


tho  plaintin's  ^^ootls  jiro  wrongfully  <l('taiiie<l,  or  in  case 
lu)  is  wroiij^t'ully  ilt'privcd  of  tluMii.  In  all  such  cases 
tho  real  (|Ucstion  is  wliethci*  tluic  has  Im-lmi  sucli  an 
unauthoi'iz«'<l  fhialin;^  with  thf  j»hiintitr's  j)i*o])('rty  fts 
lias  caused  him  (hiniai^c;  and,  if  so,  tv  wliat  extent  lias 
he  sustained  dama<fe. 


ress  in  case 


The  ahovc  remarks  do  not  pi-eelude  tlu-  ap]>lic(Ltion 
of  the  foMo'vin<r  rules  ; 

As  to  the  evidence,  tlie  plaintiff  must  prove  : 

1.  A  general  or  special  property  in  the  goods,  or,  as 
against  a  wrongdoer,  mere  possession  of  them. 

2.  An  actual  or  constructive  possession  or  right  of 
possession. 

Ji.  A  wrongful  conversion  by  the  defendant. 

4.  The  value  or  damages. 

The  damages  are  the  value  of  the  thing  converted. 

The  evidence  for  the  plaintiff  will  depend  npon  the 
nature  of  his  particular  title.  Where  there  is  both  a 
general  and  a  special  owner,  l)ut  the  general  owner 
has  not  transferred  his  right  to  tlie  possession,  he  may 
still  maintain  this  action.  Thus,  where  he  has  deliv- 
ered the  goods  to  a  carrier  or  other  bailee,  and  so 
parted  with  the  actual  possession,  he  may  still  main- 
tain trover  for  a  conversion  by  a  stranger;  for  the 
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owner  ro tains  the  possession  in  law  as  a<^ainst  a  wrontx- 
doer,  an<l  the  carrier  or  otlier  haihie  is  onl}'  his  servant. 

Gordo II  V.  Ihirprr,  7  T.  R.  42. 

With  regard  to  the  time  at  which  tlie  property 
passes  at  a  sale  of  goods,  where  goods  are  sold  and 
nothing  is  said  as  to  the  time  ot"  delivery  or  of  pay- 
ment, and  ever\'thing  the  seller  has  to  do  with  them 
is  complete,  the  property  rests  in  the  buyer,  so  as  to 
subject  him  to  the  risk  of  any  accident  which  mav 
happen  to  the  goods. 

Tarling  v.  Baxter,  6  B.  &  C.  360. 

The  seller  is  liable  to  deliver  them  whenever  de- 
manded upon  payment  of  the  price,  but  the  buyer  has 
no  right  to  have  possession  of  the  goods  till  he  pays 
the  price.  If  the  goods  are  sold  upon  credit,  and 
nothing  is  agreed  upon  as  to  the  time  of  delivering 
the  goods,  the  vendee  is  immediately  entitled  to  the 
possession,  and  the  right  of  possession  and  the  right 
of  property  vest  at  once  in  him  ;  'but  his  right  of  pos- 
session is  not  absolute  :  it  is  liable  to  be  defeated  if  he 
becomes  insolvent  before  he  obtains  possession. 

Bloxam  v.  Sanders,  4  B.  &  C.  948. 

In  the  case  of  the  sale  of  unascertained  goods,  until 
both  parties  have  assented  to  the  appropriation  of 
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somn  particular  nroods  to  satisfy  the  contract,  the  prop- 
erty in  theuTi  does  not  pass. 

Dixon  V.  Yatt's,  5  B.  (it  Atl.  31:i. 

But  where  an  appropriation  lias  been  made  l)y  one 
party,  in  pursuance  ot  an  authority  to  make  the  elec- 
tion conferred  hy  afrreement,  it  becomes  final  and  irre- 
vocably  binding  on  both  parties. 

Aldrit/yc  v.  Johnfuju,  7  E.  k  h.  JS.So. 

In  general,  when  goods  are  ordered  to  be  made,  so 
long  as  the  order  is  not  executed,  but  only  in  course 
of  execution,  no  property  passes  to  the  person  for 
whom  they  are  to  be  maUc. 

MurJdow  V.  Mangles,  1  Taunt.  :U8. 

In  order  to  pass  the  property  there  must  in  such 
cases  be  a  completion  and  an  acceptance,  or  at  lea.st  an 
approval  l>y  the  buyer. 

AtJcinson  v.  Bdl,  8  B.  k  C.  277. 

By  a  gift  of  goods  the  property  does  not  pass  unless 
the  gift  be  by  deed  or  instrument  of  gift,  or  be  exe- 
cuted by  an  actual  delivery  of  the  thing  given  to  the 

donee. 

Irons  v.  Smidlpiece,  2  B.  &  A.  551. 

A  grant  of  goods  not  in  existence,  or  not  belonging 
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to  the  <^rantor  at  tlio  timo  of  exocutiiit;  the  deed  of 
<,^rant,  was  void  at  law  until  the  ufrantor  ratified  tlie 
ijfrant  by  some  act  done  by  him  with  that  view  after 
he  had  acquired  the  property  therein. 

Lnnn  v.  TlutriUon,  1  C.  B.  '.M'.). 

In  e(|uity,  however,  a  contract  which  engac^ed  to 
transfer  to  a  purchaser  or  mortj^agee  property  of  which 
the  vendor  or  mort<^agor  was  not  possesse<l  at  the  time, 
transferred  the  beneficial  interest  innnediately  on  the 
property  beini^  acquired  by  him. 

Holvoyd  V.  Mat\shall,  10  H.  L.  C.  191. 

> 

On  this  point  equity  now  rules  under  the  Judica- 
ture Act. 

By  a  fraudulent  or  illegal  sale  or  transfer  of  goods 
no  property  passes, 

Wilkinson  v.  King,  2  Camp.  S35. 

But  when  a  vendee  obtains  possession  of  a  chattel 
with  the  intention  by  the  vendor  to  transfer  both  the 
property  and  the  possession,  although  the  vendee  has 
committed  a  false  and  fraudulent  representation  in 
order  to  effect  the  contract  or  obtain  the  possession, 
the  property  vests  in  the  vendee  until  the  vendor  has 
done  some  act  to  disafHrm  the  transaction, 
Kingsford  v.  Merry,  11  Ex.  577. 
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By  the  common  hiw  an  ajTfont  entrusted  with  i^^nxls 
cannot  convey  to  a  stran<>-er  a  better  ridit  tlian  lie 
himself  possesses. 

By  R.  S  0.  1S87.  c.  128,  An  Act  R>'.^/>rrfin;/  Co)) 
tracts  In  R<i<i.th>n  to  Goods  h'ntrnslrd  to  A(jrnfs,  see.  ."), 
any  person  ujay  contract  for  tlie  purchase  of  goods  with 
any  agent  entrusted  with  the  possession  thereof,  or  to 
whom  the  same  may  be  consigned,  and  may  n^ceive 
and  pay  for  the  same  to  such  agent,  and  such  contract 
and  payment  shall  be  binding  upon  the  owner  of  the 
fjoods,  notwithstandinir  the  ))urchaser  has  notice  that 
he  is  contracting  oidy  with  an  agent. 

Any  agent  entrusted  with  the  possession  of  goods, 
or  of  the  documents  of  title  thereto,  is  deemed  the 
ow^ner  thereof  for  the  following  purposes  : 

1.  He  can  make  a  sale  or  contract,  as  just  mentioned. 

2.  To  entitle  the  consignee  of  goods  consigned  by 
such  agent  to  a  lien  on  the  goods  for  any  advance,  as 
if  the  aixent  were  the  owner  of  the  iroods. 

3.  To  give  validity  to  an}-  ])ledge,  lien  or  security 
bona  fide  made  with  such  aixent  on  the  security  iA  the 
goods,  or  for  a  continuing  advance. 

4.  To  make  a  contract  binding  upon  the  owner  (^f 
the  goods,  although  the  person  claiming  lien  knew  that 
he  was  dealing  with  an  agent. 

In  all  cases  contracts  must  be  bona  fide.     The  con- 
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viction  of  any  asfent  for  a  contravention  of  tho  Lar- 
ceny Act,  R.  S,  C.  c.  ir)4,  is  not  adniissihle  in  evidence 
in  any  action  ap^ainst  him. 

An  antecedent  debt  does  not  antliorizc  a  lien  under 
the  Act. 

If  stolen  j^oods  are  sold  the  property  is  divested  out 
of  the  owner. 

By  R.  S.  O.  18(S7,  c.  GO,  a  summary  mode  of  recovery 
is  provided  of  stolen  property  after  trial. 

The  property  in  a  bank  note,  like  that  in  cash, 
passes  by  delivery,  and  the  party  takinuj  it  hona  fidr 
and  for  value  is  entitled  at  common  law  to  retain  it  as 
against  the  former  owner  from  whom  it  has  been 
stolen.  ^^ .^^^^,  ^  ^^^^^  J  g^^^,^  ^.^ 


m  :V).«: 


mm\. 
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The  same  rule  applies  to  negotiable  instruments. 

At  common  law  the  goods  of  an  execution  debtor 
are  bound  by  a  writ  of  execution  from  the  time  of  its 
teste ;  but  by  the  Statute  of  Frauds,  20  Car.  II.  c.  3, 
s.  16,  the  goods  are  only  bound  from  the  time  of  the 
delivery  of  the  writ  to  the  Sheriff. 

If  the  plaintiff  wishes  to  claim  l)y  virtue  of  a  special 
property,  he  must  prove  it. 

Where  the  action  is  brought  against  a  mere  wrong- 
doer, it  will  be  sufficient  for  the  plaintiff  to  show  that 
he  was  in  possession  of  the  property. 

Jeffries  v.  0.  W.  Ry.  Co.,  5  E.  &  B.  802. 
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Tlio  plaintiti"  must  show  that  he  has  a  riijjht  to  the 
immediate  possession  of  the  i^oods  in  order  to  recover 
in  this  action. 

The  reversioner  or  person  entitled  to  the  freehold  of 
lands  on  lease  may  sue  in  this  action  for  fixtures  after 
severance  from  the  demised  land. 

Tlie  </\<,t  of  the  action  is  the  wrom^^'ul  conver.sion  of 
the  plaintiti's  L;oods  Ity  the  defendant.  A  conversion 
may  be  proved  either  by  evidence  of  a  direct  act  of 
conversion,  or  by  showint,^  a  demand  of  the  <(oods  by 
the  plaintitt'  and  a  refusal  by  the  defendant  to  deliver 
them,  which  is  evidence  of  one. 

IhirrovAj/ics  v.  Baijne,  o  H.  &  N.  29G. 

An  unlawful  taking  of  l^ooiIs  out  of  tlie  possession 
of  the  owner  is  itself  a  conversion,  and  not  mere  evi- 
dence of  it.  A  conversion  is  described  as  where  a  man 
does  an  unauthorized  act  which  deprives  another  of 
his  property  permanently  or  for  an  indefinite  time. 

Iliort  V.  Ihft,  L.  R.  0  Ex.  89. 

A  person  in  the  lawful  possession  of  goods  may  be 
guilty  of  a  conversion  of  them  by  dealing  with  them 
contrary  to  the  orders  of  the  owner. 

In  order  to  constitute  an  actual  conversion  it  is  not 
necessary  that  the  party  should  deal  with  the  goods 
as  his  own.  It  is  enough  if  it  be  a  dealin<;  for  a  third 
person  adversely  to  the  true  owner. 
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A  wroni^ful  sale  of  ixoods  is  a  conversion,  and  no 
demand  is  necessary. 

Edwiinls  V.  Hooper,  11  M.  &  W.  3G3. 

A  demand  of  the  floods  by  tlie  plaintiff,  and  a  refusal 
to  deliver  them  by  the  defendant,  he  having  the  power 
to  deliver  them,  are  evidence  of  a  conversion ;  but, 
being  only  presumptive  evidence  of  a  conversion,  it 
may  be  rebutted  by  evidence  to  the  contrary. 

A  refusal  must  be  proved  ;  mere  excuses  for  not  de- 
livering the  goods  will  not  be  sufficient. 

Sever  in  v.  Keppell,  4  Esp.  156. 

In  order  to  render  a  demand  and  refusal  evidence 
of  conversion,  it  nmst  appear  that  at  the  time  of  the 
demand  made  the  party  had  it  in  his  power  to  deliver 
up  or  retain  the  article  demanded. 

Smitk  V.  Youny,  1  Camp.  441. 

A  servant  is  liable  in  an  action  of  trover  for  conver- 
sion, though  for  his  master's  benefit. 

Stejihens  v.  Elivali,  4  M.  &  S.  259. 

Trover  cannot  in  general  be  maintained  by  one  jo  in 
tenant  in  common  or  parcener  against  the  others. 

Jacobs  V.  Seward,  L.  R.  5  H.  L.  4G4. 
In  actions  for  conversion   the   general   rule  as  to 
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damages   is :    the  dunm<'es  shall   be  the  valui'  of  the 
thinf]f  converted. 

Finch  V.  Blount,  7  C.  &  P.  47«. 


DEFENCE 


A  li 
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d.' 


ith( 


'ral 


•ticuK* 


and  a  rif^ 


goods,  eitner  gene 
to  the  possession  of  them  until  the  claim 
is  satisfied,  is  a  defence. 

A  general  lien  may  be  proved  either  by  evidence  of 
an  express  agreement,  or  of  the  mode  of  dealing  l)e- 
tween  the  parties,  or  of  the  general  usage  of  other 
persons  engaged  in  the  same  employment  of  such 
notoriety  as  that  it  may  be  fairly  presuuied  to  have 
been  known  to  the  owner  of  the  goods. 

liushforth  V.  Hadjield,  6  East  526. 

In  general,  where  a  person  bestows  his  labor  upon 
a  particular  chattel  delivered  to  him  in  the  course  of 
his  business,  he  has  a  lien  upon  such  chattel  for  the 
amount  ot  his  charge. 

By  R.  S.  0.  1887,  c.  126,  s.  ::i2,  every  mechanic  or 
other  person  who  has  bestowed  money  or  skill  and 
materials  on  a  chattel  may  sell  the  chattel  if,  after 
three  months,  payment  is  not  made. 

The  vendor  of  goods  not  sold  upon  credit  has  a  lien 
for  the  price.     This  lien  is  not  lost  so  long  as  he  keeps 
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possession  of  the  goods  as  vendor  only,  even  though 
he  has  parted  with  a  document  transferring  a  title  to 
the  goods. 

Imperial  Bank  v.  Docks  Co.,  '^  ^'hy.  IJ.  105. 

In  general  a  lien^  cannot  arise  at  law  unle.ss  the 
party  claiming  it  has  po.s.session  of  the  goods. 

Kluloch  V.  Cm'uj,  8  T.  K.  119. 

There  may  be  an  equitable  lien  without  po.ssession. 
Mackreth  v.  Syiuraon.s,  15  Ves.  829. 

Stoppage  in  transitu  is  in  the  nature  of  an  equit- 
able lien. 

In  general  everj"^  unpaid  vendor  of  goods  has  a  right, 
on  the  insolvency  of  the  vendee,  to  stop  the  goods  if 
still  on  their  way  to  the  vendee.  Tht;  most  usual  way 
in  which  the  right  of  a  vendor  to  stop  goods  in  tran- 
situ is  defeated  is  by  assigning  tlie  bill  of  lading  to  a 
bona  jide  assignee. 

LicJcbarroiv  v.  Mason,  2  T.  R.  63. 
See  R.  S.  O.  1887,  c.  122,  s.  5. 

By  Statute  21  Jac.  I.  c.  16,  s.  8,  this  action  must 
be  brought  within  six  years  after  the  cause  of  action 
arose. 
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ACTION  FUR  DETENTION  OF  GOODS. 

It  is  enoui^di  to  sliow  that  the  phiiiitili'  is  ontitU^d  to 
the  po.ssessiun  oi  '^oods  wron^rully  hehl  hy  the  de- 
fen(hint. 

It  is  frt'(|U('iitIy  hi-oui,dit  in  FnLjhind  to  recover  the 
title  deeds  of  rc/il  estate. 

The  (hiniaj^'es  are  in  ^a'lieral  merely  nominal ;  hut 
the  jury  tind  the  .  alue  of  the  articles  detained,  and 
the  conunon  law  Judj^ment  is  that  the  plaintiff  recover 
the  articles  or  their  value,  toLrcther  with  the  damaiies 
and  costs  found  hy  the  vtM'dict,  and  costs  of  increase. 

HEFENCES. 
Leave  and  license. 

Illeuality. 

Statute  of  Limitations. 


ACTION  FOR  THE  RECOVERY  OF  LAND.* 

The  plaintirt'  must  recover  on  the  strength  of  his 
own  title,  an<l  not  on  the  weakness  r)f  the  defendant's- 

^  C  M.  m;  is  ;is  follows  :  -  No  (Irlcii'liui!  in  iiii  ii<'t  ion  for  tlu.'  rccnvory  of 
liuul  wlio  is  in  possession  hy  hinisi-H'  or  liis  Irnant  n('(;(l  plcud  his  title, 
unk'ss  his  dcl't'iici'  (icpcnds  on  an  i'(niitai)l<'  cstalo  or  ri^hl .  or  ho  claims 
reliff  npon  any  ecinitahle  Kronml  aKain--!  any  ri^'lit  or  title  asserted  hy 
the  ))laintilf.  Hiit,<'xeepl  in  the  eases  hereinhej'ore  mentioned,  it  shall  ho 
sntlicii-nl  tostato  Ijy  way  of  def(,'nee  that  In;  is  so  in  possession.  And  hu 
may  nevertheless  roly  upon  any  ground  of  dofenee  which  he  can  prove, 
oxeupt  113  hereinbefore  mentioned. 
14 


'ff; 


rrrBoamt 
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Tlic  receipt  of  rents  and  profits  of  land  stands  on 
the  same  footing  as  actual  |)(jssessi(jn. 

The  plaintiff  must  show  that  he  had  a  ri^ht  of  entry 
at  the  tim«!  mentioned  in  the  writ. 

The  plaintifl'  may;  for  the  ])iirpose  of  recoveriiiL,' 
mesne  profits  from  an  i-arlier  day,  claim  the  rij^ht  of 
possession  of  the  premises  from  such  last-nientioned 
day. 

By  the  L<(,n/s  Tiflrs  Art,  R.  S.  ().  l.S,s7,c.  110,  .s.  82, 
any  certificate  of  charge  is  prima  fin-n-  evidence  of 
the  matters  therciin  contained. 

The  ])laintiir  must  formerly  have  proved  a  lei^al 
title;  an  equitahh;  title  is  not  sntlicient.  l>y  the  Judi- 
cature Act,  II.  S.  (>.  ISS7,  c.  44,  s.  52,  the  .same  relief  is 
f^iven  for  an  equitahle  title  as  formerly  the  Court  of 
Chancery  would  have  <;iven,  and  the  plaintiff"  need 
only  prove  an  ecjuitahle  title. 

By  R.  S.  0.  1 887,  c.  44,  s.  f).']  (4),  a  mortga(,'or  entitled 
to  the  possession  of  land  ma}-  sue  for  the  recovery 
thereof  in  his  own  name.  In  other  cases,  however, 
the  person  in  whom  the  le<^al  estate  is  vested  must  be 
a  plaintiff  in  the  action.  It  i.s,  therefore,  still  material 
to  consider  where  it  is  vested.  The  Ljeneral  rule  is, 
that  in  the  case  of  passive  trusts  created  by  deed  or 
will  the  u.se  must  either  be  reduplicated,  if  limite<l  on 
a  freehold,  or  must   be    limited   on  a  terni  of  years; 
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otliervvis(!  a  lt,'<;al  estatf  passes.  Where  the  estate 
limited  to  a  use  is  a  leaseJKjld  or  cliattel  interest,  the 
Statiitf  ol"  r.-^es  i>,  inoperative,  and  tiie  use  lindted  is  a 
nure  trust. 

Jjoc  V.  Pii.ss'i  iKjIni  Hi,  (J  Iv.  »^  ('.  oOr». 

W'itli  reijard  to  ;.,nants  and  de\iM's  in  ti"ust,  where 
somethinL;'  i^  to  !»••  doiu;  iiy  tlie  trustees  whieh  makes 
it  necessary  lor  tliem  to  liave  tlie  lei^^al  estate,  such  as 
the  payment  oi'  tlu;  rents  and  profits  to  another's  sepa- 
I'ati'  use,  or  of  the  (kihts  of  a  testator,  ov  to  pay  rates 
and  taxes  and  i-ceep  tlie  prennses  in  repair,  or  tlie  lii<e, 
the  h'^^al  estate  is  vested  in  them,  and  tiie  l>enelicial 
devisee  or  i;raiitee  has  (^nly  an  e(|uital)Ie  estate. 

Jcjjirsuii  V.  Morion,  '1  Wms.  Sawnd.  11  B. 

Tile  defeiitlant  mav  in  some  cases  disprove  tlie  ]e<'al 
title  of  the  party  through  whom  h(jtli  lie  and  tlie 
plaintili'  claim  ;  thus,  where  the  plaintitf  claims  under 
a  conveyance  from  A  13  in  l.Sl.S,  and  the  defendant 
under  a  conveyance  from  A  li  in  1(S24,  the  defendant 
may  show  tiiat  in  1<SI8  A  B  had  no  legal  estate  to  con- 
vey. 

OUtrr  V.  Potnll,  1  Ad.  .V'   E.  rm. 

But  the  defendant  may  estop  himself  from  setting 
up  such  defence;  thus  an  agreenu-nt  to  purchase  hy  a 
[)arty    in    possession   is   such    an   ackn(jwle<igment    of 
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title  in  tlie  vendor  as,  in  tl»r  t'V»'nt  of  tlic  iMireliasc  not 
l)t'in<^^  completed,  to  estop  tlie  purclwisei*  Troiu  ilenyin;^' 
the  title  of  the  vendor. 

Doe  </.  liunl  V.  littrfon,  U)  (,).  W.  -SOT. 

Where  the  plaintifl'  Is  entitled  with  thi-  dd'cndant 
as  joint  tenant,  tenant  in  connnon  oi    eo-paiccncr,  he 

cannot  maintain  ejectment  unless  he  has  heen  actually 

ousKid  from  Ids  possession,  or  tlie  defendant  iias  done 

that  winch  is  e(juivalent  to  oustini,'. 

CuU('i/  V.  Tnf/lcrsiHi,  11  A.l.  .v  K    100«. 

In  an  action  hy  a  landlord  for  the  recovery  of  Ids 
land,  the  plaintift'  in  general  need  not  prove  his  own 
title,  but  ordy  the  dendse  and  its  expiration,  either  by 
efflux  of  time,  detei'niination  of  will,  demand  of  posses- 
sion, notice  to  (put,  <lisclaimer  or  forfeiture. 

If  there  is  a  demise  bv  deed  or  in  writing;,  it  nnist 
be  proved  by  the  production  of  the  orii,dnal  lease,  un- 
less adndtted.  If  in  the  defendant's  possession,  notice 
to  produce  should  be  given. 

Where  the  lease  is  oral  it  may  be  proved  by  a  per- 
son who  was  present  at  the  making,  or  by  an  adnns- 
sion  of  the  defendant. 

A  tenant  at  will  cannot  be  ejecte<l  until  after  de- 
mand, which   mast  be   nuule  before   the   date  of  the 

^^^^'  GaUawai/  v.  Herbert,  -i  T.  R.  G»0. 
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nt'Ct'ssary  a  ronii.il  "Irmaml  of  possession. 

IC\  idenoe  of  a  <lriiiise  froni  year  to  year  nuiy,  in  the 
ahsenee  of  otli.r  jiroof,  he  L;atliere<l  from  tlie  payment 


.t    of 


Th 


d( 


li 


au'l  neeipt  ot  yearly  rent.  I  Ins  eviUence  may  ne 
rehutted,  as  hy  showiie^  that  the  plaintill"  receiy(;d  it 
on  what  was  I'eally  a  void  lease. 

Wliether  an  instrument  is  a  ]«'ase  or  an  aLjreement 
for  a  lease  depends  on  tlie  intention  of  the  j»arties,  as 
may  he  i-athei'cd  from  the  instrument. 

Notice  to  produce  a  notice  to  (|uit*  is  not  necessary. 

/)<)('  il.  /'li'iitiini  V.  Si)))irii('.rfoii,  7  ^).  B.  ')''^. 

Where  the  lessoj-  proceeds  on  a  forfeiture  of  the 
least',  lie  must  prove  the  demist'  and  the  f(?rfeiture. 

IJy  H.  S.  ().  I  <sn7,  c.  1 4.S,  A  n  Act  respect  in  (j  tlw  l<(ir  of 
Ldinlloi'd  itii'l  Trii<( nf,  il  ri«rht  of  nventrv  or  forfeit- 
uru  under  any  proviso  or  stipulation  in  a  lea.se  for  a 
l>reach  of  any  co\-etiaiir,  or  condition  in  a  lease  shall 
not  he  rnforceahle  until  after  notice,  which  notice  nuist 
he  pioved.  'i'his  does  not  apply  to  non-payment  of 
rent  (sub-sec.  7) 


*  Nor  a  notice  of  dishonour. 

Hwain  V.  Lewis,  2  C.  M.  &  K.  261. 
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Under  sumo  statute,  sections  1 7  to  20,  special  provi- 
si'ins  are  made  for  tlie  recovery  of  premises  liv  land- 
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Where  the  plaintiff  claimed  as  lieir  at  law,  he  must 
at  common  law  have  proved  that  the  ancestor  from 
whom  he  claimed  was  actaally  seized  of  the  land  ;  or, 
if  he  claimed  as  heir  to  a  remainder  man,  that  his  an- 
cestor was  the  person  in  whom  the  remainder  first 
vested  hy  purchase,  ancl  also  tliat  he  was  heir  to  such 
ancestor.  Under  the  Devolution  of  Estates  Act,  R.  S. 
O.  1887,  c.  108,  all  fee  simple  estates  descend  to  the 
legal  personal  representatives  of  the  deceased.  By 
section  10,  the  personal  representatiyes  of  a  person 
dying  after  1st  of  July  18SG,  are  to  be  deemed  in  law 
his  heirs  and  assigns.  Special  provisions  are  ^nade  in 
the  same  statute  as  to  descents  before  1st  of  July, 
1834;  since  Ist  of  July,  18.*)4;  between  the  1st  of 
July,  1834,  and  1st  of  January,  1852;  and  since  the 
1st  of  January,  18o2.  The  proof  of  heirship  will  vary 
according  to  these  dates. 

In  ejectment  by  heir  at  law  the  most  common  de- 
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fencps  are  illeiijitiinacy  and  a  will.  The  defendant,  by 
ad.-..tting  ])laintitt"s  pedi^n*ee  and  the  dyin«j^  seized, 
may,  where  he  defends  as  devisee  under  a  will,  entitle 
himself  to  begin  and  reply. 

GoodtUle  </.  Revolt  v.  Brdhcii,  4  T.  R.  497. 

Where  the  plaintiff  claims  a  freehold  interest  by  a 


h 


ist 


devise,  lie  nnist  prove: 

1.  The  rii^ht  of  the  testator  to  devise  the  land. 

2.  The  rej^ular  execution  of  the  will. 

3.  The  death  of  the  testator. 

4.  The  determination  of  any  prior  estates. 

The  defendant  may  show  a  <lisclaimer  by  the  plain- 
tiff to  take  under  any  part  of  the  will,  or  he  may  im- 
peach the  will  by  showing  the  want  of  due  execution, 

^^^-  See  Wills  Act,  R.  S.  O.  1887,  c.  109. 

A  devisee  of  a  leas  '.old  interest  must  prove  : 

1.  The  title  of  the  devisor  to  the  property,  unless 
the  defendant  be  estopped  from  disputing  it. 

2.  The  probite  of  the  will. 

3.  The  assent  of  the  executor  to  the  bequest. 

In  ejectment  by  an  executor  or  administrator,  the 
plaintiff'  must  prove  : 

1.  The  leasehold  title  of  his  testator. 

2.  The  testator's  death. 

3.  The  probate  or  grant  of  administration. 

The  death  of  the  termor  is  proved  by  oral  evidence, 
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or  by  proof  of  the  register  of  deatli  or  l)urial  and  iden- 
tity of  the  party  deceased. 

The  statute  rebitinir  to  liuutation  of  actions  relatinir 
to  real  property  is  R.  S.  O.  KSS7,  c.  111. 


ACTION  OF  REPLEVIN. 

The  Replevin  Act  is  R.  S.  O.  1887,  c.  55.  Where 
goods  have  been  wrongfully  distrained,  tlie  person 
complaining  of  such  distress  as  unlawful  nia}-  bring 
an  action  of  replevin.  Where  g(jods  have  been  other- 
wise wrongfully  taken  or  retained,  the  owner,  or  any 
person  capable  (jf  maintaining  an  action  for  damages 
therefor,  may  bring  an  action  of  replevin  for  the  re- 
covery of  the  goods. 

The  right  to  begin  at  tlie  trial  in  replevin  is  the 

same  as  in  other   actions,  although   both   parties  are 

actors. 

Curtis  v.  Wheeler,  M.  &  M.  493. 

Statute  11  George  IL,  c.  19,  makes  special  provisions 
with  regard  to  distress  for  rent.  It  does  not  apply 
to  distress  for  damage  feasant. 

To  an  avowry  for  rent  the  plaintiff  might  plead  a 
tender  of  the  rent ;  to  an  avowry  for  damage  feasant 
tender  of  amends. 
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f'OMPKTRNCY    OF   WITNKSSES. 

2.  No  person  otl'ered  as  a  witness  shall  hereafter  be 
excluded  by  reason  of  any  alleged  incapacity  from 
crime  or  interest  from  giving  evidence,  according  to 
the  j)ractice  of  the  Court,  on  the  trial  of  any  action, 
issue,  matter  or  proceeding,  in  any  Court  of  Ontario, 
or  before  any  person  havi.ig,  by  law  or  by  consent  of 
parties,  autliority  to  hear,  receive  an<l  exiimine  evi- 
dence.    11.  S.  0."^1S77,  c.  02,  s.  2. 

3.  Every  person  so  offered  shall  be  admitted  to  give 
evidence  notwithstandi'ig  that  sucii  i)erson  has  an  in- 
terest in  the  matter  in  ([uestion,  or  in  the  event  of  tlie 
trial  of  any  issue,  matter,  (piestion  or  inquiry,  or  of 
the  action  or  ])rocoeding  in  which  he  is  otl'ered  as  a 
witness,  and  notwithstanding  that  .such  person  lias 
been  ))rcviously  convicted  of  any  crime  or  oflence. 
R.  S.  O.  1877,  c.  02,  s.  3. 

4.  On  the  trial  of  any  action,  issue,  matter  or  pro- 
ceeding in  any  Court  in  this  Province,  or  before  any 
person  having,  by  law  or  by  consent  of  parties,  author- 
ity to  hear,  receive  and  examine  evideiu'e,  the  ])arties 
to  the  proceedings,  and  the  ])ersons  in  whose  behalf 
the  action  or  other  proceeding  is  brought  or  insti- 
tuted, or  op])osed  or  defended,  shall,  except  as  herein- 
after excepted,  be  competent  and  compellable  to  tdve 
evidence,  accortling  to  the  practice  of  the  Court,  on 
behalf  of  themselves  or  of  either  or  any  of  the  parties 
to  the  action  or  proceeiling;  and  the  husbands  anl 
wives  of  such  parties  and  ])ersons  shall,  excejit  as 
hereinafter  excepted,  be  com|)etent  antl  compellable 
to   give  evidence,   according   to    the    practice  of   the 
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Questions  tend- 


Court,  on  iK'half  of  either  or  any  of  the  parties  to  the 
action  or  proceeding.     R.  S.  ( ).   |S77,  <■.  ()'2,  s.  4. 

5.  Notliiiig  heieiu  coiitiiiiied  sliall  render  any  pci-son 


uij;  to  enmiMiiti'  tJonipeUaltle  to  answer  any  (luestion  tending  to  erinii- 
need  not  nu  ^      i  •         ir         ,  i  •      ,    i  ■       .  ,"      r 


answered. 

Kvidence  in 
actions  for 
breacli  of 
promise. 


Kvidonce  in 


nate  himself  or  to  sid>ject  inin  to  prosecution  for  any 
penalty.     R.  S.  O.  1877,  c.  O'J,  s.  ">. 

6,  i  lie  parties  to  an  action  for  l)ieacli  of  ])roinise  of 
niairiagf!  .shall  he  coin])et(!nt  to  give  evidence  in  the 
action:  I'l'ovided  always  that  no  plaiiititl'  in  an  action 
for  breach  of  })roinise  of  marriage  shah  recover  a  ver- 
dict unless  his  or  her  testimony  is  corrolxn-ated  by  some 
other  material  evidence  in  support  (tf  the  })romise.  4;') 
V.  c.  10,  s.  3. 

7.  Tli«  parties  to  a  proceeiling  instituted  in  conse- 
iiroceedmus  in  r  i  li  i  ^i  i  i  i  i  •  c  i 
co)ise(|uciice  iif    fpieiice  oi  adultery,  ami  tlie  InisUamls  and  wives  oi  sucii 

adultery.  parties,  shall  Ite  competent  to  give  evidence  in  the  ])ro- 

ceeding:   Provided  that  in  such  case  the  husband  or 

wife,  if  coni])etent  only  under  ami  liy  virtue  of  this 

Act,  shall  not  be  liable  to  be  asked  or  l)ounil  to  answer 

any  (piestion  tending  to  shew  that  he  or  she  has  been 

guilty  of  adultery,  unless  lie  or  she  shall  iiave  already 

given  evidence  in  the  same  jiroceeding  in  disproof  of 

his  or  her  alleged  adultery.     4o  V.  c.  10,  s.  4. 

r.T.7'"'iV,'l^.'^*'°"^  8.  No  hu.sband  siiall  be  compellable  to  disclose  any 
communication  made  by  his  wife  during  the  marriage, 
and  no  wife  shall  lie  comjiellabU;  to  disclose  any  com- 
munication made  to  her  bj-  her  iiusband  during  the 
marriage.     R.  S.  O.  1877,  e.  02,  s.  S. 

9.  On  the  trial  of  any  proceeding,  matter  or  ques- 
tion, under  any  Act  of  the   Legislature  of  Ontario,  or 
on  th(!  trial  of  any  proceeding,  matter  or  (piestion  be- 
fore any  Justice  of  the  Peace,  Mayor  or  Police  Magis- 
trate, in  any  matter  c<ignizable  liy  such  .lustice,  Mayor 
or  Police  ^Iagistrate,  not  l)eing  a  crime,  the  jiarty  op- 
posing oi"   defending,  or  the  wife  or  husliand  of  the 
person  o])p<)sing  or  defending,  sliall  be  competent  and 
compellable  to  give  evidence  therein.     R.  8.  O.  1877, 
c.  02,  s.  9. 
In  actions  by  or       IQ.  In  any  action  or  ]iroceeding  Ijy  or  against  the 
ayainst  reiire-       Jieirs,   executors,    administrators   or  assigns   of  a  de- 
seiitatives  of  a  ■,  .,  •    i  i     i  i.     *     ii 

deceased  person  <^cased  ])erson,  an  opposite  or  interested  party  to  the 

the  evidenee  of  '  action  shall  not  obtain  a  verdict,  judgment  or  decision 
the  opposite         therein,  on  his  own  evidence,  in  respect  of  any  matter 

^'''^*\ '.Jl". f^i        occurring  before  the  death  of  the  «leceased  person,  iin- 
conoborated.  i         •  i  •  14.11  \.\  4. 

less  sucli  evidence  is  corroiiorated  I)y  some  other  mate- 
rial evidence.     R.  S.  O.  1877,  c.  62,  s.  10. 
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11.  Tn  any  action  f>r  pioceeding  hy  or  ngainst  a  per-  '"  •'^''tions  by  or 
son  found   l»v  in(|uisitiMii  to  l)e  of  unsound  mind,  ,„. '^'-'"'"^t. '"•'•'^^i''^ 
nenig  an  inmate  ot  a  luiiatn-  asylum,  an  op|>osite  or  ,,p|,ositc  piirty 
interested  ])arty  sli.ill   not  ol)tain  a  M-rdiet,  ju<lgment  t.'i  lie  corrobu- 
or  decisif)n  thei'cin,  on  liis  own  evi(hMiee,  unless  such '''''^'-'''• 
evidence  is  corrohoiatcil  hy  some  other  material  evi- 
dence.     11.  S.  ().  I.S77,  c.  ()L'.  s.  II. 

AFIIKMATIONS. 

12.  In   any  case   in   wliiih   ;in  outli,   declaration  or  Q.''-'^'^*'^.  ^'eno- 
atlirmation   is  required   hy  law,  or  uj)on  any  I'l^^'^'d  [l^^''/^'   ,[.'|'' j,.^|'!,^j 
occasion  whatevcf  on  which  the  oath  of  any  ]»erson  is  t,,,  n'lako  atlirma- 
l»y  law  ailniissii)l'',  a  (,>naUi;r,  Mcnoinst  or  Tunkei-,  or  tion. 

a  nieinlici'  of  tlic  rlmrcli  known  as  the  "  L'nitas  Fm- 
trum,"  or  the  I'nited  Ihu'thren,  sometimes  called  the 
Moravian  Church,  having  Hrsf  made  the  following 
declaration  or  aliinniition,  viz.: 

■'I.  .t.  /<.,  do  soli  innly,  siiiccrclx'  and  Iruly  dci'lare  and 
aflirnilliat  1  am  one  of  t  he  Sociciy  called  (^njikcrs,  .Mcno- 
nists,  'ruukers  or  I'uilas  {•'iMirnm  or  Moravians"  ("•<  the 
cnxc  iiiitu  1)1')  \ 

may  make  his  atlirmation  or  declaration  in  the  form 
following,  that  is  to  say  : 

"I,  .1.  /*..  do  solemnly,  sincerely  and  truly  aftirm  and 
declare,"  etc.; 

and  such  afHrmation  or  declaration  shall  have  the  same 
force  and  efl'ect  to  all  intents  ami  ])ui'posLS,  in  all 
Courts  and  all  other  ])laces,  as  an  oath  taken  in  the 
usual  form.     H.  S.  ().  1S77,  c.  (I-J.  s.  ]'2. 

13.  If  a  ])erson  called  as  a  witness,  or  required  or  Cprtain  porsons 
dcsirimr  to  make  an  aliidavit  or  <lci)osition  in  a  pro-  "\'J>  '>i'''j<t' 
ceeduig,  or  on  a,n  occasion  wliereon  or  touching  a  nuit- ,|^.,.|J^^,^(.i|,„  },,. 
ter  respecting  which  an  oath  i-'  rc(|uircd,  whether  on  stead  of  oath, 
taking  othce  or  otherwise,  rc.'fuses  or  is  unwilling,  from 

a,lleged  conscientious  motives,  to  l)e  sworn,  the  Court 
or  .Judge,  or  othci'  lu'csidiiig  oliicer,  or  )h  rson  (|Ualitied 
to  take  atlidavits  or  <lepositious,  may  ])ermit  such  per- 
son, instead  of  being  sworn,  to  make  his  or  her  solemn 
atlirmation  or  declaration  in  tiie  words  following,  viz.: 

"I.  .1.  /<'.,  do  solemnly,  sincerely  and  truly  allirm  ami 
ilecliire  that  the  taking  of  an  n;ith  is.  accdi-dinj^  to  my  I'c- 
li^ious  belief,  uidawful;  and  I  do  also  snleinnly.  sincerely 
and  truly  alHrm  and  declare."'  etc.: 

which  solemn  atlirmation  and  declaration  shall  be  of 
the  same  force  and  etiect  as  if  such  person  had  taken 
an  oath  in  the  usual  form.      11.  S.  O.  1877,  c.  02,  s.  13. 
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Persons  who 
object  or  are 
incompetent  to 
take  an  oath  to 
he  allowed  to 
make  a  declara- 
tion. 


Interpretation. 


14. — (1)  If,  in  a  Conrt  of  justice,  a  person  callcrl  to 
give  evidence  oljjects  to  tiike  an  oatli,  or  is  objectcil  to 
as  incompetent  to  take  an  oath,  sucli  person  sliall,  if 
the  presiding  Judge  is  satisfied  that  tlie  taking  of  an 
oatli  would  liave  no  l)inding  etl'ect  on  his  conscience, 
make  tlie  following  promise,  ;iHirmation  and  declara- 
tion : 

"I  solemnly  promise,  afTlrm  and  declare  that  the  evi- 
dence f^iven  by  nu;  to  th(!  Court  sliiill  \h'.  llie  I  ruth,  the 
whole  truth,  and  nothiuK  hut  the  trutli." 

And  upon  the  person  making  such  solenm  affirmation 
and  declaration  hi.s  evidence  shall  ])g  taken  in  the  said 
proceeding.     4o  V.  c.  10,  s.  o. 

(2)  The  words  "Court  of  justice"  and  the  words 
"  presiding  Judge  "  in  this  section  shall  be  deemed  to 
include  any  person  having  by  law  authority  to  admin- 
ister an  oath  for  the  taking  of  evidence.     -15  V.  c.  K), 


M : 


Persona  author- 
ized til  ailniinis- 
ter  naths  niaj' 
•administer 
affirmation. 


Proof  of  contra- 
dictory written 
statements. 


Proof  of  contra- 
dictory oral 
statements. 


15.  Every  person  autltorizcnl  or  required  to  adminis- 
ter an  oath  for  any  purpose  may  administer  any  atlir- 
mation  or  declaration  as  aforesaid.  R.  S.  O.  1877, 
c.  (52,  s.  14. 

EXAMIXATION    OK   WITNESSES. 

17.  LIpon  the  trial  of  any  cause  a  witness  may  be 
cross-examined  as  to  previous  statements  nuide  by  him 
in  w^riting,  or  redi'jetl  into  writing,  relative  to  the 
subject  matter  of  the  cause,  without  the  writing  being 
shewn  to  him;  ])Ut  if  it  is  intended  to  contradict  the 
witness  by  the  writing,  his  attention  must,  before  such 
conti'adictory  proof  can  l)e  given,  be  called  to  those 
parts  of  the  writing  which  are  to  be  used  for  the  pur- 
pose of  so  contradicting  him;  and  the  Judge  at  any 
time  during  tiie  trial  may  recjuire  the  production  of 
the  writing  for  his  insj)ection,  and  he  may  thereupon 
make  such  use  of  it  for  the  purposes  of  the  trial  as  he 
thinks  fit.     11.  8.  O.  1877,  c  02,  s.  24. 

18.  If  a  witness,  upon  cross-examiiuition  as  to  a 
former  statement  made  by  him  relative  to  the  sul>jei't 
matter  of  the  cause,  and  inconsistent  with  his  present 
testimony,  does  not  distinctly  admit  that  he  did  make 
such  statement,  proof  may  be  given  that  he  did  in  fact 
make  it ;  but  before  swch  proof  can  l)e  given  the  circum- 
stances of  the  supposed  statement,  sufficient  to  desig- 
nate the  particular  occasion,  must  be  mentioned  to  the 
witness,  and  he  must  be  asked  whether  or  not  he  did 
make  such  statement.     K..  S.  0,  1877,  e.  62,  s.  25. 


i!i  .1 


APPENDIX. 


205 


^allcfl  to 

jec'tcd  to 

shall,  if 

ing  of  iiii 

iiscieiK'c, 

(Icclara- 


thc  cvi- 
inith.  111"' 

rmiiation 
I  the  saiil 

he  words 
leemed  to 
to  adinin- 
i  V.  c.  10, 

-»  adminis- 

any  attii'- 

.  (3."  1877, 


sa  may  he 
idc  by  him 
ive  to  the 
tiim  being 
radict  the 
efore  such 
.1  to  those 
r  the  i)ur- 
ge  at  any 
luetion  of 
thereu])on 
trial  as  he 

li  as  to  iv 
Ihe  subjeet 
lis  ])resent 
1  did  make 
llid  in  fact 
lie  circum- 
to  desig- 
tied  to  the 
fiot  he  did 
.  25. 


19  -(1)  A  witness  may  i»e  questioned  as  to  whether  Proof  of  pre- 

he  lias  been  convicted  of  anv  felony  or  misdemeanor,  ^1"""  conviction 
,  ,     .  .-•        •]     -f  1  ..1  1       •       i.1   '  of  a  witness  may 

and   upon   heing  so  (luestioned,  ir  lie  eitliei'  denies  the  ),e  ^'iven  if  he 

fact  or  refuses  to  answer,  the  ojiposite  party  may  prove  denies  it,  etc. 
the  conviction;  and  a  certiticate  containing  the  sub- 
stance and  ellect  only  (omitting  the  formal  part)  of  the 
indictment  and  ('(mvictiDn  for  the  oU'eiice,  jiurporting 
to  be  signed  by  the  clerk  of  the  C<nirt  or  other  oliicer 
having  the  custody  of  the  records  of  the  Court  at  which 
the  ollcnder  was  convicted,  or  by  the  deputy  of  the 
clerk  or  oflicer.  shall,  upon  jiroof  of  the  identity  of  the 
witness  as  such  convict,  be  sufficient  evidence  of  his 
conviction,  without  proof  of  the  signature  or  of  the 
official  character  of  the  person  appearing  to  have  signed 
the  certificate. 

(2)  For  such  certificate  a  fee  of  §1  and  no  more  may  Fee. 
be  demanded  or  taken.      R.  S    O.  IS77,  c.  02,  s.  20. 


20.  A  party  iiroducing  a  witness  shall  not  be  allowed  Hf"'  '^u"  ti  party 
'        •'   '  -  °  -  -  -  .      -     -  --■•discredit 

own  witrieHS. 


to  impeach  his  credit  by  general  evidence  of  bad  char-  ||1^-^  tli^credit 
actcr;  Vmt  in  case  the  witness,  in  the  opinion  of  the 
Judge,  proves  adverse,  such  party  may  contradict  him 
by  other  evidence,  or,  by  leave  of  the  .indge,  may  prove 
that  the  witness  made  at  other  times  a  statement  in- 
consistent with  his  present  testimony  ;  but  before  such 
last  mentioned  proof  can  be  given  the  circumstiinces 
of  the  supposed  statement,  sufificient  to  designate  the 
])articular  occasion,  must  be  mentioned  to  the  witness, 
and  he  must  lie  asked  whether  or  not  he  did  make  such 
statement.     R.  8.  O.  1877,  c.  62,  s.  27. 


PUULIC  AND    OTHER   DOCUMENTS. 

Official  Documi-ntx. 

21,  A  copy  of  an  Order  in  Council  jiurporting  to  be  Ontario  Orders 
made  by  the  Lieutenant-Cjlovernor  or  Administrator  of  i"  Comicii,  etc., 
the  (Jovernment  of  Ontario,  and  a  copy  of  a  depart-  ou [.'ens  Printer 
mental  or  other  regulation  purporting  to  be  made  by  and  jiiililisheil 
the    said    Lieutenant-fiovernor   or    Administrator    in  ^vith  statutes,  to 
Council,  or  by  any  other  person  or  persons  authorized  '*'-./""""«/'''•■'« 
by  law   to  make  such   regulation,   purporting  to   be 
printed  by  the  Queen's  Printer  at  Toronto,  and  pub- 
lished with  the  Statutes  of  Ontario,  shall  be  received 
in  any  Court  as  prima  J'acit  evidence  of  the  tenor  of 
the  order  or  regulation.     48  V.  c.  13,  a.  9. 
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22.  A  copy  of  an  Order  in  (.'ouiicil   i»ur|M)rtinf,'  to 
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livt 


Oil 


leer  oi' 


A. Ill 


IIIIIS- 


DomiriioiiOrdera 

in  ("uiincil,  i:tc 

pi  intiiil  l(v  ■  , 

(^niicii's  I'liiitor    <U;|iiity,  or  ollirr  CliU't    l-Ac'iiti 

!iii<l  iiiil)liNlie(l      trator  ttf  tlu;  ( iovfrnnicut  of  Canada,  or  a  I'ojiy  of  a 

witli  Siiitiitc-i,  to 

hn  jirhiia/ufii'. 

oviiifiicf. 


How  juiblic  or 
ollicial  ilocii- 
ineiits  i)i'()Vfil. 


'  ili'pai'tuicntal  or  otlior  r(';,MilatioH  iiiaih!  l)y  tlu;  .said 
Oo\frnor-(  icncral  oi'  lii;-*  d(|iiity,  or  ollici' Cliitif  Mxi.'cn- 
tive  Oliicur  oi'  Adniinistiatoi'  of  tin;  ( JovurnnK  lit  of 
Canada,  or  \iy  any  otiicr  ixtrson  or  jx^r.soii.s  autliorizud 
l)y  law  to  niakt;  smh  rci^uialion,  piirj)ortiiig  to  hu 
printfd  hy  the  (j)iit'(ii'.s  I'lintcr  at  Ottiua,  and  piil)- 
lislied  witli  the  Statutes  of  I  aiiada  l)y  tiie  said  (^tueen's 
Printer,  ishali  be  received  in  any  Court  as  /iriiiin  Jdcic 
evidence  of  the  tenor  of  the  order  or  re''ulation.     48 


i:^ 
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23.   In  every  case  in  whi 


tl 


Mil  the  orimnal  recoi-d  eoii 


lid 


l)e  received  in  evidence,  a  copy  of  any  otlieial  or  puWlic 
dociiineiit  in  tliis  I'roviiu-e,  purporting  to  he  certified 
undei-  the  liand  of  t  iu;  proper  oliicer,  or  person  in  wiiose 
i^toily  siu.'h  ollicial  or  puldic  ilocuineiit  is  placed,  or 


ci 
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py 


)f  a  (1 


oiuiinei 


it,  l)V-la\v,  rul 


e,  regulation  or  pr<»- 


ceeding,  or  a  copy  of  any  entry  in  any  register  or  other 
hook  of  any  corporation,  created  hy  charter  or  statute 
in  this  i'rovince,  purporting  to  l)e  certilied  under  the 
seal  of  the  corporation,  and  the  hand  of  the  presiding 
oliicer  or  seen  tary  tiiereof,  sliall  he  receivalde  in  evi- 
dence without  jiroof  of  tile  si-al  of  tlie  corporation  or 
of  the  signature  or  of  tlie  ollicial  cliaracter  of  the  per- 
son or  perst)ns  appiMiing  to  iiave  signed  the  same,  and 
without  further  proof  tiiere(jf.      iv.  S.  O.  1877,  c  G2, 


Privileiff  in 
caxo  of  otticlul 
(loeunu'nts. 


Copies  of  public 
liO(»l\s  Of  tiocu- 
liieiits  adluLssi- 
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24.  Where  documents  are  in  the  ollicial  possession, 
custody  or  |k»\\ cr  of  a  meiuher  of  the  Kxei'iitive  Coun- 
cil, or  the  head  of  a  Department  of  the  Public  Service 
of  this  Province,  if  the,  deputy  head  or  otiier  officer  of 
the  Department  lias  tiie  documents  in  his  personal  pos- 
session, and  is  called  as  a  witness,  he  shall  l)e  entitled, 
acting  herein  by  the  direction  and  on  behalf  of  such 
mend)er  of  the  Kxecutive  Council  or  head  of  the  De- 
])artment,  to  object  to  prtxluco  the  doc;unients  on  the 
ground  tli.ut  they  are  ])rivileged;  and  such  objection 
may  be  taken  by  him  in  the  same  maimer,  and  shall 
have  the  same  ellect,  as  if  such  member  of  the  Kxt'cu- 
tive  Council  or  head  of  the  l)e|»artinent  were  person- 
ally present  and  made  the  objection.    4'J  V.  e.  10,  s.  10. 

25. — (1)  Where  a  book  or  other  documont  is  of  so 
public  a  nature  as  to  be  admissible  in  evideiu-e  on  its 
mere  production  from  the  proper  custody,  and  no  other 
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i\t  is  of  so 

■  lice  on  its 

lid  no  other 


statute  exists  which  renders  its  contents  provulde  Ky 
iiH'ans  of  a  (Mipy,  a  co|)y  thereof  or  (ixtract  therefrom 
shall  1)(!  ailmissihic  in  evidence  in  any  Court  of  jnstic(!, 
or  hefore  a  person  havin;^'  hy  law  or  hy  consent  of  |iar- 
ties  authority  to  lieai',  receive  and  examine  tnidi-nce, 
provideil  it  lie  proved  tliat  it  is  an  examined  copy  or 
extract,  or  tliat  it  pur'poi'ts  to  In.'  si;j;ne(l  and  ccrtitied 
as  a  tru(!  copy  or  extract  l»y  th«!  ollict'r  to  svlntse  imis- 
tody  the  oiiL,'inal  li;is  Keen  entrusted. 

('2)  Sncli  otlicci' shall   fnrnish  siu'h  c<'rtiticd  copy  or  Coiii.s  tn  he  do- 
extract  to  any  person  ajiplyini,'  foi-  the  same  at  a  rea-  livirfil  if  rc- 
sonahle  time,  upon  his   paying  therefor  a  sum  not  ex- ''"'"' 
ceeding  ten  cents  foi' every  folio  of  one  hundreil  words. 
K.  S.  U.   1877.  e.  (i-J,  s.  'JU. 

Ci'iiiiiii  SliilutcK. 

26.  Any  copy  of  the  Statutes  and  Ordinant.'es  of  the  Cujii,  s  ,,f  Acisof 
late  I'rovinee  of  l^ovver  Canada,  printe<l  and  |)ul)lished  1.  <'.,  piinttd  hy 
hy  the  i)rintei'  didv  anthorized  to  print  and  ituMish  Vi';'''i"s  I'rii.t.r, 
i.1  1         II         "m     •      »  1  i-    II  i>  ,  ti)  he  ('(.iichisive 

the  sanu!  hy   Her   Majesty,  or  hy  any  of    llcr   Loyal  ,,^.„|^.,„.,,t|,^,p.„f_ 

l*redece.ssors,  shall  he  received  as  conclusive  evidence 

of  the  S(!vei-al  Statutes  made  and  twiacted   jirior  to  the 

Union  of  the  I'rovinci's  of  I'pper  and    Lower  C!anada 

hy  the  Legislature  of  the   i'rovinee  of  I^ower  Ciinada, 

antl  of  the  tenor  of  such   Statutes  and  Ordinances,  in 

any  Court  of  civil  jurisdiction  in  Ontario.      K.  S.  O. 

LS77,  e.  02,  s.  1^7. 

|(^'.  S.  C  e.  r»,  s.  14  (I ),  a/'io  riiarf.f  that  ft  similfir  fo/ti/ 
shdil  lie  coiir/ii-iiri  cridinrr  of  xui-h  Sfftf ii/t  •;  (uii/  iiril'i- 
nancei  in  Coinis  of  criminal  JnrisJicdon  hi  Ontario.] 

.Si;i)i(itiin'.'i  lit'  Jiii/'trs: 

27.  All  Courts,  .ludges.  Justices,  Masters,  Clerks  of  .Jiuiici.-il  notice 
Courts,   Commissionei's    judicially    acting,    and    other  f^'.' '••' tulvcn  of 

judicial  oliicers  in   this    I'lovince,   shall   take   judiciaP,'-',''^""''r'^ 
•  PI         •  .  c  r     1        I      1  1-  .  1        .       Jliii'-'us,  etc. 

notice  of  the  signature;  of  any  or  the  Judges  of  tiie  Su- 
preme Court  of  Canada,  the  Court  of  A])pcal,  tlie  High 
Court  of  Justi(te,  the  (^)untv  Couits  of  Ontar'io,  or  the 
Superior  or  Circuit  Courts  in  (^tuehec,  where  such  sig- 
luiture  is  appendeil  or  attai-hed  to  any  tiecrei',  order, 
eertiHeate,  affidavit,  or  judicial  or  otlicial  document. 
K.  S.  O.  1877,  e.  U2,  .s.  ;i0. 

Forrii/ii  Jitihnnriit.t. 

28.  Any  judgment,  decree  or  other  judicial  ])roceed-  Korci^'n  jiid^r- 
ing   recovered,   made,    hail    or    taken    in   the    Supi'eme  "Kiits,  utc,  iiow 
Court  of  Judicature  in   England  or   lieland,  or  in  any '*"'^^' 


r^ 


wm^ 
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of  the  Superior  ('(nuts  of  Law,  M(|uity  or  HiUikiuptcy 
ill  Scotland,  or  in  any  Court  of  ixrconl  in  any  of  tim 
i'rovinic.s  of  (^anaila,  or  in  any  ilritisli  Colony  or  Pos- 
session, or  in  any  Court  of  ilccoril  of  tin;  I'nited  States 
or  of  any  State  of  tlie  United  States  of  Anieiiea,  may 
be  proved  in  any  action  or  j>roeeedin;,'  !•  t)ntario,  in 
wliieh  proof  of  such  judgment,  decree  or  judicial  pro- 
ceeding may  l»e  necessaiy  or  re(iuired,  by  an  e.\em])liti- 
cation  of  the  same  under  the  seal  of  the  Court,  with- 
out any  proof  of  the  authenticity  of  such  seal  or  other 
proof  whatever,  in  the  sauu;  manner  as  any  judgment, 
decree  or  similar  judicial  |)roeeeding  of  the  lligli  Court 
in  Ontario  nuiy  be  [)roved  l)y  an  exem|>litication  theieof 
in  any  judicial  or  other  proc.  eding  in  the  saiil  Court. 
K.  S.  6.  1S77,  c.  02,  s.  'M  ;  i'A  V.  c    7,  s.  I. 


yatniiul  Diiciniii'iitx. 


i¥ 


>    I 


Notarial  Acts 
ill  yiiehue  aii- 
iui88ibk>. 


29.  A  copy  of  a  notarial  act  or  instrument  in  writing 
made  in  (i)uebec,  before  a  Notary,  lilcd,  enrolled  or 
enregistered  by  such  Notary,  and  certilieil  by  a  Notary 
or  Prothonotary  to  be  a  true  copy  of  the  original  there- 
by certified  to  be  in  his  ])ossession  as  such  Notary  or 
Prothonotary,  shall  be  receivable  in  evidence  in  any 
judicial  or  other  jn-oceeding  in  Ontario  in  the  place  and 
stead  of  the  original,  and  shall  have  the  same  force 
and  effect  as  the  original  would  have  if  ])roduce(l  and 
proved.       t.  S.  0.  1877,  c  02,  s.  ;V2. 

How  iiiipeached.  30.  Such  certified  copy  may  be  rel)utted  or  set  aside 
by  proof  that  thei'e  is  no  such  original,  or  that  the 
copy  is  not  a  true  copy  of  the  oiigiual  in  some  mate- 
rial particular,  or  that  the  original  is  not  an  instru- 
ment of  such  nature  as  may,  by  the  law  of  (Quebec,  be 
taken  before  a  Notary,  or  be  tiled,  enrolled  or  enregis- 
tered by  a  Notary  in  Quebec.    R.  S.  O.  1S77,  c  02,  s.  33. 


Protests  prima 
facie  evidence. 


Certificate  of 
notaries  to  be 
prima  facie 
evidence. 


Proteatx  nf  llill.i  and  Xnten. 

31.  All  protests  of  bills  of  exchange  and  promissory 
notes  shall  be  received  in  all  C'ourts  ;is  prima  facie 
evidence  of  the  allegations  and  facts  therein  contained. 
R.  S.  O.  1877,  c.  02,  s.  34. 

32.  Any  note,  memorandum  or  certilicate  at  any 
time  made  liy  one  or  more  Notaries  Public,  either  in 
Ontario  or  Quebec,  in  his  own  handwriting  or  signed 
by  him  at  the  foot  of  or  embodied  in  any  protest,  or 
in  a  I'egular  register  of  official  acts  kept  by  him,  shall 
be  prima  j'acie  evidence  in  Ontario  of  the  fact  of  notice 
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estate  (lli'il  111 
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39.  Ill  t'vciy  iiis(!  ill  which  in  such  actinii  the  (tii;^iiiiil 
will  i.s  |)i(iilucc(l  iuid  proved,  the  ('mil  t  ur  .Iml^c  lio- 
ff)i'c  whom  Milch  cviilciuc  is  given  may  ilirect  liy  which 
of  the  piii'ties  the  costs  thereof  shall  he  paid.     I!.  S.  ( ). 


IS 


I  I  ■ 


(i'i. 


40.  In  ciise  (if  the  death  of  a,  |iei',soii  in  any  of  Her 
Majesty's  possessions  out  of  Ontario,  after  liavin>^ 
made  a  will  sullicieiit  to  pass  real  estate  in  Ontario, 
and  wheicliy  such  estate   has  lieeli  devised,  cli  irged  or 


dl'ect 


(■•I 


•h 


iiKl  in  case  sucli  will  lias  heeii  iluly  proved  ill 


any  Court  haviii'4  the  proof  and  i--  uiiiLj  prohate  of  w  ills 
in  any  of  such  possessions,  and  remains  filed  in  such 
(/'oiirt,  then  in  case  notice  of  the  inti'iition  to  us(;  such 
probate  or  certiticate  in  the  place  of  the  orii^dnal  will 
is  i^fivcii  to  tilt!  opjMisite  party  in  such  proceeding'  one 
month  liefore  the  same  is  to  he  so  used,  the  production 
of  the  prohate  of  the  will,  or  a  eertilicate  of  the  .lud,L,'e, 
lle;jistrar  or  (ylerk  of  such  Court,  that  the  original  i.s 
filed  and  remains  in  the  Court,  and  pur|iorts  to  have 
been  executed  before  two  witnesses,  shall,  in  any  pro- 
ceeding in  any  Court  in  Ontario  concerning  such  real 
estate,  be  suiiicient  firhna  /(trie  evidence  <if  the  will 
and  the  contents  thereof,  and  of  the  same  having  been 
executed  .so  as  to  pass  real  estate,  without  the  produc- 
tion of  the  original  will ;  but  the  probate  or  certiticate 
shall  not  be  used  if.  upon  cause  shewn  before  sU(,'h 
Court,  or  a  .ludgt;  thereof,  the  Court  <))•  Judge  finds 
reason  to  doubt  the  sulHciency  of  the  execution  of  the 
will  to  pass  such  real  estate  as  aforesaid,  and  makes  a 
rule  or  order  disallowing  tin;  prfiduction  of  tlu^   pro- 


itC!, 


11.  s.  o.  IS'; 


(i-J, 


4:{. 


Certificate  to  he 
prima  facie 
evidence. 


41.  The  prodii  'tion  of  the  certilicate,  in  tin;  last  pre- 
ceding  .se(;tioii   mentioned,    shall   be   sutlicient   prima 
J'dcii  evidence  of  the  facts  therein  stated,  and   of  the 
authority  of  the  .ludge,   llegistrar  or  Clerk,   without 
proof  of  his  a))|)oiiitmeiit,  authority  or  signature,     li. 


s.  ().  is: 


0-2, 


44. 


Ci'iiiis  iif  nc'ilxtrri'd   liisfniiiii'iils. 

42.  Tile  word  "instrument"  in  the  next  succeeding 
three  settions  shall  have  the  meaning  assigned  to  the 
word  "instrument"  in  section  2  of  T/k  Rvi^i-^try  Act. 
W.  S.  O.  1S77,  e.  (;2,  s.  47. 

Rcpfistercd  in-  43.   An   excmpliiication   or  a  certili'.'d   copy  of  any 

struinent  /^ro/K!  ,-y,ri„teri!d  instrument  or  memorial,  under  the  hand  and 
•^  seal  oi  othee  ot  the  Registrar  ui  whose  olhee  the  same 


MeaninK  of 
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Rev.  Stat, 
c.  114,  a.  2. 
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I'ntviso.  (2)  Such  copy  may  tlifii   Ix-  iiiMpcctcd  l>y  tlu-  oppn- 

siN'  piirty  at  .some  coiivcnii'iit  time  iiii'l  pliifc ;  iiiiil  iii 
«'v»'rv  sucii  ciisc  tlic  fdpy  .^liiill,  uitlimit  tii)tlnT  proof, 
be  HuHicic'it  cvidi'iicc  of  tlic  coiiliiits  of  tlic  oiiyiiial 
(loi'iiiiiciif ,  ami  lit'  aci".'pti'(l  ami  tiikcii  in  lieu  of  tlit^ 
original,  nnliisH  tlic  |)ai'ty  rtu'i-ivinL;  the  notice  witiiin 
ft>nr  tlays  after  tlic  time  mentioned  flicrcin  for  smcIi 
in.spectioii  gives  notict'  tiiat  he  intends  to  dispute  the 
cori'cctness  or  geiiuiiionoss  of  the  copy  at  the  said  trial 
or  proceeding,  and  to  reipurc  proof  of  the  original; 
and  the  Coiii't  or  .lu<lg«'.  Iiefore  w  hom  th;'  (jiii'stion  is 
raised,  may  <lirect  liy  \\  hicii  of  the  parties  the  costs 
which  may  tluM'  upon  attend  any  prodnction  or  proof 
of  the  origin;)'  docunii'nt,  according  to  the  rnles  of 
i'vIiUmu'c  heretofore  existing,  shall  he  ])aid.  U.  S.  (). 
I S77,  c,  ()•-',  s.  4S. 
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I'lvicleiifc  ill 
;irtii)nx  wliiTfiii 
;ui,\  |)t'rsoii  rosi- 
ilt'iil  ill  (Irciit 
Mntaiii  is  a 
li;irt.\ . 


ICvideiicu  ill 
;ii'ti(iii'<. 

liev .  Stat. 
0.  11-2.  s.  1. 


Attestint;'  wit- 
iie-is  lu'eil  imt  bi 
calli'd  wlicre 
lion       ;is  re- 
quir  .    by  law. 


Coinpari-i(.ii  of 
dis]nitcii  writiiiu: 
witli  ;;oiiuiiie. 


MIS('KI,l,ANKOl'S    l'KO\  ISIONS. 

48.  Ill  iiii  action  or  otiiei-  proceeding  relating  to  any 
delit  or  account  (othei'  than  an  action  liy  or  on  hehalf 
of  Uei-  Majesty),  \\h«u-ein  a  person  irsiding  in  (!rcat 
r.r'tain  is  a  jiai'ty,  the  evidence  and  examination  of 
witnes.ses  on  hehalf  of  eithei'  or  any  of  the  parties  to 
the  action  or  proceeding  shall  he  the  same,  and  givi'u 
in  the  same  manner,  as  in  other  actions  or  proceeilings, 
according  to  the  practice  of  the  Court.    4.")  V.  c.  10,  s.  0. 

49.  It  shall  not  be  necessary  in  an  action  to  produce 
any  evidence  which,  by  section  1  of  '/'fn-  Arf  tn  aninid 
the  Lair  of  V<  Ill/or  and  /'iin'ha ■■<(')•  aii'l  to  Sitn/i/ij)/ 
Tit/rs,  is  (lispensod  with  as  benveen  vendor  and  pur- 
chaser; and  the  evidence  therein  declared  to  be  sulli- 
cient  as  l)etween  vi'udoi'  and  purchaser  shall  be  prima 
facie  sullicient  for  the  purposes  of  such  action.  K.  S.  (). 
1877,  c.  ()'2,  s.  49. 

50.  It  shall  not  be  necessary  to  ])r()ve  by  the  attest- 
'  ing  witness  any  instrument  t  >  the  validity  of  which 

attestation  is  not  reipiisite;  and  such  instrument  may 
be  proveil  by  admission  or  otherwise,  as  if  thei'c  had 
been  no  attesting  witness  theri'to.  \i.  S.  ().  1877, 
c.  (»'2,  s.  ,")(). 

51.  Comparison  of  a  disputed  writing  with  any  writ- 
ing proved  to  the  satisfai'tion  of  the  Jmlge  to  be  gen- 
uine shall  be  pc^rmitted  to  be  made  by  witnesses;  and 
such  writings  and  the  evidence  of  witnesses  respecting 
the  same  niay  be  sulimitted  to  the  Court  and  jury  as 
evidence  of  the  genuineness  or  otherwise  of  the  writ- 
ing iu  dispute.     R.  S.  O.  1877,  c.  U'2,  s.  51. 


>y  tlif  oppo- 
iu'i-;  iind  ill 
ithiif  pi-i)()f, 
tin;  ftriyiiiiil 
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»tii'c  uilliii! 
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ilispiilc  the 
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'"•'•  !>"rson  ,u.tin;,  or  o,li. '•■'',':,':'  f'l'-m.issio.u.,. ,; .  ........  Si  i„ 

''"    ".•\"   ""I'l..  .•itiH,.rl,vs,,.  ^'""•'"";<  tlic  .>sa,M,. 

t''^'  <-nsr  may   I,  .,.  „„  ^  '     ,""  .^  "'•  '"'  ^  ""nt,y  ( •,„„t  (as 


tini,'  to  any 
r  on  liriiaif 
L,'  in  (Ji'cat 
liiiation  of 
'  parties  to 
Jind  L;i\(.!ii 
'oceodinifs, 

to  produce 
f  to  ampiid. 
")  Simiilifji 
I'  and  pur- 
to  l)i;  siifH- 
I  lu!  prima 
1.   R.  S.  O. 

thu  attest- 
■  nf  whicli 
nii'iit  may 
there  liad 
O.   1877, 


any  nrit- 
to  be  L^en- 
'sses ;  and 
■espectiug 
d  jury  as 

the  writ- 


tfltk 

I    ' 
} 


■1;; 


I'Mi't  of  cNainiiKi- 
t.ioii  to  l)i;  t'\i- 
duiii'i'. 


SiiliiiiDiias. 


Sul)j)iPii:i  to  i)ro 
tlilcc  oi'ij;iii;ii 
ri'cnvd  not  t  ■ 
issuo  witliout 
order. 


Atiy  nnmlicr  of 
liaiiu's  may  In- 
iiicliidi'il  ill  one 
tiulipii'iia. 


Calliiif^  opposite 
pirty. 


llUi.KS  OK  SIJI'KKMK  ('i»n;'r  ok  .llJiUCA'I'lJIlK 
KOll  ONI'AIUO  l!KI. A'I'INO  TO  KA'IDKXCK. 


E.rit  mi  ii((Hiiii--<. 

Itii.i;  oOl).  -  Any  piirty  may,  at  the  t  rial  ol'  an  art  inn 
or  issui',  use  in  evidence  any  part  of  tlif  oxaniination 
of  tlif  opposite  parties;  proviilcil  always,  tliat  in  sufh 
ease  tin;  .ludgu  may  look  at  tin-  whole  of  the  t'xaniina 
lion,  an<l  if  liu  is  of  opinion  that  any  other  |)art  is  so 
eomieeteil  with  the  part  to  he  so  used  that  the  last 
mentioned  })art  onglit  not  to  he  used  without  such 
other  ])art,  he  may  direct  such  otlier  [)art  to  he  |)ut 
in  evidence.     .1.  A.  Rule  'J.31). 

Siilniiviiax. 

RULK  "mO.  -All  writs  of  suhpcena  may  he  tested,  or 
may  Ix'ar  date  u])on  tlie  day  when  the  same  are  issued. 
R.'S.  ().  1877,  c.  ()•_',  s.  1.").' 

RiLK  ;■)()(). --Xo  suhpieiia  foi'  tin;  production  of  an 
orieinal  record,  oi'  of  an  original  memorial  'roni  any 
I'egistry  otlice,  shall  he  issui'd  unless  the  order  of  the 
C-ourt  or  a  .ludge  is  proiluced  to  tile  otliccr  issuing 
the  same,  and  tiled  witii  him,  and  unless  the  wi'it  is 
made  conformal)le  to  the  descM-ijition  of  the  document 
ill  such  ordei'.     Rules  T.  T.   lS,")(i,  31. 

liUM':  .")(il.  — Any  iiumlier  of  names  may  he  included 
in  OIK'  suhpiena,  and  no  more  than  one  siiljpuna  shall 
he  allowiMl  on  taxation  of  costs,  unless  a  sullicient 
ri'ason  he  estalilishetl  to  the  satisfaction  of  the  taxing 
otHcei     for    issuing    more    than    one.       Rules    '1',    T. 

is.")(5,  uy.\. 

Rui,K  ")l)2. — Wherever  any  party  in  any  civil  act'on 
desires  to  call  the  opposite  pai'ty  as  a  witness  at  the 
heaving  or  trial  he  shall  eitlu'r  suhpiena  such  party  or 
give  him  or  his  solicitoi-  at  least  eight  days'  notice  of 
the  intention  to  examine  him  as  a  witness  in  the  cause  ; 
Hud  if  such  party  does  not  attend  on  such  notice  or 
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KNCK. 


III!  iiftion 
:uniiiatitni 
,it  in  siK'li 
:  iwiuuiuii 

part  is  so 
it  tl>e  last 
liout  such 

to  bo  l>ut 


•  tfstt'il,  or 
are  issueil. 

•tioii  of  an 
roiu  any 
i-iUt  of  tlif 
[vv  issnin.ij; 
tlu'  writ  is 
(loiMinRiiit 

le  lut'luiUi'l 
^)n'na  shall 
^ulUoii-nt 
Ithe  taxing 
].s    T.    T. 

livil  act'ou 

l>ss  at  the 

h  party  or 

notice  of 
tlie  caviso  ; 

notice  or 


Ruhpoona,  sudi  non-attendance  siiall  l)c  t;il\in  as  au- 
iitlniission  /iro  roiij'r.fso  against  liini  in  any  Mich  action, 
unless  otiiei'wisc  ordered  hy  tiie  Court  or  .fudge  iu 
which  or  liefore  whom  sucii  examination  is  pending, 
and  a  geneial  finding  or  judgment  may  l>i'  had  a'_Minst 
the  pai'ty  tin'it'on,  or  tlic  plaintili  may  he  non  suited, 
or  tile  proceedings  in  tiie  action  may  la'  ]>ost|ioned  hy 
the  Court  or  .ludge,  on  s\ieii  teinis  as  tile  Court  or 
.Judgt!  sees  lit  to  impose.       \[.  S.  ().   1S77,  c.  (J'J,  s.    IS. 

RcM',  .")•).').  --l'|)oii  ])roof  to  tlu!  satisfaetion  of  t  lie  lU^nch  warrant;). 
.Judge  presiding  at  the  sittings  ot  any  Court  of  the 
service  of  a  snlipieiia  upon  any  witness  who  fails  to 
attend  or  to  remain  in  attendance  in  a  •I'ordaiiec  \\  ilh 
the  recjuirt-nients  of  the  snhpieiia,  ami  that  a  snllicii'iit 
sum  for  his  fees  as  a  witness  had  heen  duly  jtaitl  or 
ti.'iidereil  to  him,  ami  that  the  jiri'senee  of  such  witness 
is  material  to  th'-  ends  of  justice,  the  said  Judge  may, 
liy  his  warrant,  diriM'ted  to  any  sheritl'  or  other  otlici'r 
of  the  Court,  or  to  any  coiistahle,  caUHe  such  witness 
to  he  apprclieiideil  and  forthwith  hi'ought  hefore  him 
or  any  otiier  .ludge  wlio  may  thereafler  preside  at  sueh 
sittings,  to  give  evidence;  and  in  order  to  seiuri^  his* 
presence  ;is  a  witness,  such  witness  may  he  taki'ii  on 
such  warrant  hefore  the  jiresiding  Judge  and  detained 
in  the  custody  of  the  person  to  whom  the  warrant  is 
(Ureeted,  or  otherwise,  as  the  ])residing  -Judge  may 
order,  until  his  ju'csenee,  as  such  witness,  shall  he 
n'(|iiired,  oi\  in  the  disci'etif)n  of  the  said  Judge,  he 
may  he  released  on  a  recognizance  (with  or  witliout 
sureties)  conditioned  for  his  ai)pearanee  to  give  evi- 
dence. 

Ki'iilfiiri'  111   Trillin,  ninl   Hft'iri'iirrx. 

RULK  ol)4. -In  the  absence  of  any  agreement  ••^''•''"'^o ""*»"'»• 
between  the  parties,  and  subject  to  these  Rules,  the  *" '"^ ''"■"  """'• 
witnesses  at  the  trial  of  an  action  or  ;it  an  assessment 
of  damages  shall  l>e  examined  rira,  ron-  and  in  open 
Court,  but  till'  Court  or  a  .Judge  may  at  anv  time  for 
sulHcient  reason  order  that  any  |)articnlar  fact  or  facts 
may  be  proved  by  atlidavit,  or  that  the  atlidavit  of  any 
witness  maybe  read  at  the  hearii.g  or  trial,  on  >uch 
conditions  as  the  Court  or  Jmlge  may  think  reasonable, 
or  that  any  witness  whose  aitendaiiie  in  Court  ought 
for  some  snthcient  cause  to  be  dispensed  with,  be 
examinecl  before  an  examiner;  ])rovided  that  where 
it  ajtpears  to  the  ('ourt  or  .Judge  that  the  other  party 
fioiin  tidi-  desires  the  j)rodnction  of  a  witness  for  cross- 
«xaniination,  and  that  sueh  witness  can  be  produced^ 
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ail  order  shall  not  lio  iiiiulc  aiithoriziD'j;  tlio  ovidonce 


hi  -i 


if  ' 


>fti 


It;  witness  to  lie 'MVt'ii  1)V  atiiiliivit.     .1.  A.  lliile'JS'2. 


Or  before  i 
Master. 


Rri,K  "»()"). — All  \vitn('s^<e.s  in  any  niatlcr  pending 
before  a  Master,  Loeal  Master  oi'  llefei-ce.  sliall  gi\e 
theii"  testimony  I'lni  r/ifi-,  and  be  subject  to  L-xatnina- 
tion  before  the  Mastei-,  unless  it  is  olhi'ruise  ordered 
by  the  Master,  or  by  the  Court  or  a  Juilge,  on  s])ceial 
grounds,  or  with  the  eonsent  of  the  jiarties  in  the  suit 
or  eoinroversv  to  wliieii  the  testinionv  ixdates,      K.  S, 


().  is: 


40, 


100. 


Depositions. 


Affidavitsb3'con 
sent,  or  by  leave 
of  tho  Court. 


Ivt'LK  ")()(). -The  Court  or  a  Judge  may.  in  any  eau.se 
or  mattei'  where  it  appears  neeessaiy  for  the  purposes 
of  justice,  make  any  order  for  the  examination  ujjon 
oath  before  an  oflieerof  the  Couit,  or  any  otlur  ])ei-son 
or  persons,  and  at  any  jilaee,  of  any  witnrss  or  person, 
and  may  order  any  deposition  so  taken  to  be  tiled  in 
the  Court,  and  nuiy  ein])ower  ;iuy  pai'ty  to  the  cause 
or  matter  to  give  such  diiposition  in  evidence  therein, 
on  such  terms,  if  any,  as  the  Court  or  dudge  may 
direct.     .].  A.  Rule  285. 

Rui.K  ri(57. — At  the  trial  of  an  action,  or  of  any 
further  (lirc(;tions  therein,  aliidavits  of  particular  wit- 
nesses, or  aliidavits  as  to  ])articulai'  facts  ami  circum- 
stances, may  be  used  by  t:onsent,  or  by  lenve  of  tlu; 
Court;  and  smh  consent  may  be  given  on  behalf  of 
persons  under  (Usability,  witii  the  a])t)r<)l)ation  of  the 
Court.  Chy.  0.  170. 
When  to  be  filed  Rl'LK  oOS. — In  case  the  ])artie.s  in  any  action  eon- 
by  plaintiff.  ^^,^^^■  ^,,  ^1,^^,  evidence  being  taken  by  atlidavit  as  betwien 

the  ])laintitr  and  the  deftmdant,  tin;  ]ilaintilV  within 
fourteen  days  after  such  consent  has  been  given,  or 
within  such  time  as  the  jtarties  may  agree  upon,  or  a 
Judge  in  Chamljcrs  mav  allow,  shall  tile  his  aliidavits 
and  deliver  to  tlie  defendant  or  his  solicitor  a  list 
thereof.     J.  A.  Rule  301. 

When  to  be  filed      Ri'M':    .lOO.— Tlic    dcfemlant    within  fourteen    days 

by  defendant.      after  delivery  of  such  list,  or  within  sucli  time  as  tiie 

parties  may  agree  upon,  or  a,  dudge  in  Ciianibers  may 

allow,    shall    tile    his   alKdavits    and    <leliver    to    the 

plaintitlor  his  solicitor  a  list  thereof,     d.  A.  Rule  'M)2. 

Rtlk  570. — Within  seven  days  aftci'  the  expiration 
of  the  said  foiu'teen  days,  or  siu-h  other  time  as  afore- 
said, the  plaintitV  shall  lile  his  attidavits  in  reply, 
which  affidavits  shall  bo  confined  to  matters  strictly 
in  re])ly,  and  shall  deliver  to  the  defendant  or  his 
solicitor  a  list  thereof.  J.  A.  Rule  'SOU. 


Filing  affidavits 
in  reply. 
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sui'li  notici'  ti»  pr<)(liic(',  slmll  he  sntlii'iiMit  cvidoticc!  of 
tlif  Hcrviot;  of  tlu'  iiotic<\,  and  of  tlid  time  wli'M  it  was 
served.     U.  S.  ().  1^77,  c.  .")(),  s.  17'{. 
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Miay  l)e  Ljiveii  l>y  atiidavit. 


Ill  i.r. 


•  /  /. 


.vei\' 


]n'r.-ioii    w  lio  makes  an  alliilavit 


to  lie  used  in  any  action  or  proceeding  shall  he  lialiie 
to  ero>s-examination  t'lereoii,  and  may  he  ri'ipiired  to 
iitteml  in  tlie  same  mannei',  and   .s\il)jeet  to  the  same 


(Joiut  or  .liiiJu^o 
iiiiiy,  oil  iicariii',' 
any  iiioiion  ur 
Biiin. lions,  orilor 
tlic  proiliiction 
of  (locuiiii.Mit..s  or 
vioii  riicr  cx- 
aiuiiiatioiiis. 


And  ni;iy  in;ik(! 
rule  or  order 
thoreon. 


rules,  as  f 


I  party  to  l)e  examined  in  the  eaii.se, 


cm;  7)~H. — A   ]>Hi'ty  to    any  action   or   ])roeeedin'j; 

I  ')V  a  writ  of  suhpona  m/  t(  stlnnDiilnni  or  <liir<.-i 
re(|uire  tiie  atlcndance  of  a  witness  to  he 
examined  hefore'  the  Coni't,  or  liefore  any  otheer 
haviiij,'  iiirisdietioii  in  the  county  where  the  witne.ss 
r''.-  'es,  '  tlu;  piir()os(!  f)f  usint;  his  evidence  upon 
any  motion,  oi'tilion  oi'  other  ]iroceedin.'  hefore  the 
Court,  or  any   .ludL,^'  or  judicial  olHcei-  in  (Jluinihcrs. 

{(i)  The  atteiuhuiee  of  such  witness  is  to  he  secured 
in  the  same  manner  and  sulijcct  to  the  same  ruh;s  as 
ujjon  the  examination  of  a  j)artv  in  the  cause.  J.  A. 
Kule  r)!)S. 

Rri,K  ")7n. — U])on  tlie  hearinij;  of  any  motion  hefore 
tlu!  High  ( 'ourt  oi'  a  Judge  the  Court  or  .ludge  at 
discretion,  and  upon  such,  terms  as  it  or  he  thinks 
reasonahle,  may  from  time  to  time  ordi'r  to  he  jiro- 
duci'd  sHcli  documents  as  it  or  lie  tliinks  lit,  and  niay 
order  such  witnesses  as  it  or  iie  thinks  necessary, 
to  appear  and  ])e  examined  rir(c  /v^rt' liefore  such  Court 
or  (Judge,  or  hefore  a  .ludge  of  any  (^)unty  Court,  or 
liefore  any  other  ])ers()n;  and  upon  reading  the  report 
of  the  .huh^e  of  the  Countv  Court  or  other  person,  as 


1' 


the  ease  may  be,  or  if  no  such  reference  is  nuule,  then 
upon  examining  such  documents  or  liearing  such  wit- 
nesses i)y  the  Court  oi"  . ludge.  the  Court  or  .ludge  may 


niaKe  sue 


h  oi'der  as  seems  just ; 


am 


1  in  cases  within  the 


jurisiliction  of  a  County  Court,  the  Court' or  a  .Judge 
therein  having  jurisdietioii  in  the  ease  may  order  the 
production  of  (h)cuments  or  the  attendance  of  wit- 
nesses he'ore  such  (Jourt  or  .Judge,  or  liefore  the  Clei'k 
of  siieh  County  Court,  and  upon  hearing  sueh  evidence 
or  reading  the  i'e])ort  of  the  Clerli  may  make  siieli 
order  as  seems  just,  in  like  manner  as 


if  thi 


1)1 


oeee 


d- 


ings  M'ere  had  in  the  High  Court.     R.  S.  O.  1877,  c 
50,  3.  175. 
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11' 


ment,  how  to  bo  of  inonny  appointed  to  be  ])iii(l  into  a  l)ank,  the  certi- 
f^'"''^'''''-  lifiitc   of   tilt;   cn^liiiT,    manager  or  a,L;ont  of  the  l)iink 

uiu;ru  the  sainu  H  made  jjayahlc,  or  of  iliu  iikf  l)anU 
otlieer,  sliall  he  sntlicient  evidenee  of  default.  Wlie)" 
tlie  allidavit  of  tile  party  entitlcil  to  reerivt;  tlie  sann;  is 
by  the  present  practii'e  reipiired,  thi:  same  shall  still 
be  uueessary.     ('hy.  O.  '2')1. 

I'owfr  t,'iven  to  Rl'LK  .IS."). — In  all  a])j)eals,  either  to  the  Court  of 
lli-li  Court  tore- Appeal  or  the  High  Court  or  a  .ludge.  and  on  all 
rvidcnee  infill  niotions  to  set  asidt;  or  vaiy  verdicts  (ti'  judgments  or 
appualH,  etc.'  hearings  in  the  nature  of  appeals,  the  Court  or  .ludgi- 
appv-ah'd  to  shall  h  ive  all  the  powers  and  duties  as  to 


am 


eudmeiit  and  otherwise    of    tiie   Couit,    dud'. 


or 


Notice  to  admit 
documents. 


Proof  of  admis- 
sioMs. 


otheer  appealed  fi'om,  togetlier  with  full  diseretionai'v 
power  to  receive  further  evidence  upon  (juestions  of 
taet;  such  evidenee  to  be  either  by  oral  examination 
before  the  Court  or  .Iu<lge  apjjcaled  to,  or  by  aflidavit, 
or  by  depositions  taken  before  a  s[)ecial  examinei-  or 
commissioner. 

(2)  Such  further  evidenee  may  be  given  without 
.special  leave  upon  interlocutory  a))plications,  fir  in 
any  ease  as  to  matters  which  have  occurred  after  tlie 
date  of  the  decision  from  which  the  a]){)eal  is  brought. 

(S)  Upon  appeals  from  a  judgment  upon  the  merits 
at  the  trial  or  hearing  of  any  action  or  matter,  such 
further  evidence  (savi;  as  aforesaid)  shall  \h'  admitted 
on  special  grounds  only,  and  not  without  the  special 
leave  of  the  Court.  41  V.  e.  S.  s.  7.  H.  S.  0.  1877,  e. 
38,  a.  22. 

AdmUsions. 

Rule  G17.  —  Either  party  may  call  upon  the  other 
party  to  admit  any  document,  saving  all  just  excep- 
tions.    J.  A.  Rule  241. 

Rule  619. — The  production  of  any  written  admis- 
sions purporting  to  l)e  admissions  in  the  action,  and 
to  be  made  in  pursuance  of  any  notice  to  admit 
documents  or  otherwise,  and  to  be  signed  by  the 
solicitor  of  the  party  by  whom,  or  on  wliose  behalf, 
they  purport  to  be  made,  shall  be  sufficient  prima 
facie  evidence  of  such  admissions.     J.  A.  Rule  243. 


TRIAL. 

Non-appearance       RuLE  672. — If,    when    an   action    is   called    on    for 
of  defendant.       t^ial,  the  plaintiff  appears,  and  the  defendant   does 


uii  witliout 
ions,  or  in 
■<l  after  tlie 
is  liroiicrht. 
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'^    S 


ippositc  pju'ty  unless  tlif  CoiU't  or  m  .finl; 


-tl 


I'  ntlH'l'W  Isc 


lirccts. 


Jhis   lliih 


lil.fl.     .1.  A.  Ilul.'  -JTl. 


Iiall   not   H|)|)ly  to  mi  lu-tion   tor 


Trial  of  cfiuit- 
iililo  issues. 


;il.i;  0 


W 


u'lc,  in  iiny  ;n'tion,  r(|uiliililc   issue: 


art;  I'iiiseil  l)y  llie  |)le;iilin,L;s,  tliey  sliall  lie  lieanl  <imi[ 
ti"it;(l,  and  the  jissessmunt  or  in(|i.iiy  of  daniiiLres,  if 
any,  incidental  tliunjto  shall  lie  assessed  and  ini|iured 
of  liy  the  Couit  Of  a  dudL'e  witliont   the  inters cntion 


of  a  jiii'y ;   l>iit  it   s 


hall 


ri)ni|ietent   foe  the    Couit 


or  .Iiiil_fe,  u|ton   the  applieat  ion   of    litiier  p,iity,  sup- 
ported liy  siiHieient  reasons,  to  oidef  sueh  ij^sues  to 


tried  or  ([ania;^es  assesstjil  liy 
c.   .")(>,  s.   'J.")7. 


lurv, 


k.  s.  ().  |,S77 


W  : 


1  r. 


V   f'. 


Lot^'al  and  e(|iiit- 

iil)U'  i>siu;s. 


(.'osts  of  )iro- 
tcHt  ri;C'OVi'i;ilili' 


liUM'.  (ITS.        \\  iierr,  ii 


1  any  action  or  other  priicccdiiiL; 


AsscsPinc'iit  of 
iliiiiiii 'es. 


at  law,  liotii  h\j,al  and  ei(uitalile  issues  are  raised,  mh 
issues  shall  he  tiie<|  at  the  same  time,  unless  the  I'ourt 
or  a  Judge,  tir  the  .ind'^t'  iiresidin;;'  at  the  trial, 
otherwise  dirt'cts.      11.  S,  ().  ISTT,  e.  .'0,  s.  2')S. 

Itrr-K  ()7i>.  -In  an  action  l)roii:.dit  to  recover  the 
anioiiiit  of  any  hill,  draft,  ord>M  or  prfjuiissory  note, 
and  the  daniaui's  ami  interest,  the  expenses  of  noting 
and  protesting,  and  all  otin  r  charges  and  postages 
inciirrcMl  thereon,  i  .shall  not  he  necessai'v  to  specially 
claim  such  damages,  interest,  exponses  and  charges, 
hut  the  same  shall  he  allo\ve<l   to  the   plaintill  at  any 


trial,  assessment    of  dan 


lai'es    or   I'cIeiencH 


if    th 


iame   had  hecn  specially  claimed.       K.  S.   ().    j.S'^ 
)0,  s.   144. 

llfl.K  (ISO.  — I»a.m; 


call 


ges  in  resjject  of   any  continuing 
so  of  action  shall  he  assessed  down  to  the  time   of 


the  assessment.      Knu'.  It.  ISS.'i,  4S'2. 


Adjonrninent  of 
trial. 


liUKK  081. — The  .hidge,  if  he  think.s  it  expedient 
f(jr  the  interest  of  justice,  may  jxistpone  or  ailjourn 
the  trial  for  siudi  time,  and  ui)on  such  terms,  if  any,  as 
he  shall  think  tit.     .1.  A.   Kule  272. 


.IiKiijc  inav  di- 
rect, oiitiy  of 
juduiiieiit  ;  or 
reser\  e  jud,:;- 
nicnt. 

Exhiltits  at  trial, 
how  to  be 
marked. 


RxTLk  (iS2. — Upon  the  trial  of  an  action  the  .Judge 
may,  at  or  after  the  ti'ial,  direct  that  judgment  he 
signeil  ami  entered  for  any  or  either  i)arty.  or  adjourn 
the  ease  for  further  consideration.     .1.  A.  Rule  273. 

Rri.K  (IS.'i. — Exhibits  jiut  in  at  the  trial  ai-e  to  be 
marked  thus:  —"In  the  High  Court  of  .Justice- I  )iv. 
\shurt  fl//(  ].     This  exhibit  (the  property  of  )  is 
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CoHtBdfnot  Kt'I.K   IISO.-    W'licii   aiiytliiiiL;   in    tlic  ((tiirse    of    an 

Bdiiiittiiitf.  action  or  r'cfti'tMirc  wliicii  onulit  to  Imvc  liccn  julniit^    ' 

liiiH  not  ItL'i'ii  luhnittt'il,  tlu'   paity   wlio   nt';L;k'L'U'il 
letuHud  to  niiikr  the  ailiiiis.sion  may  'h;  ortK-ifd  to  \u\.y, 
till)  costs  occasjoncil   lt\'    his  mv^h'it  or    ii'tusal.      >>t'e 
Chy.  ().  'IW^.     .).  A.  lli'ih-  l(i:{. 

Notice  to  admit.  |{ri,K  1100.  \o  costs  oi'  proving  a  docunu  lit  shall 
he  aUowcd  iinh'ss  a  notice  to  admit  has  heon  given 
untU'T  Kide  (517,  except  wlien  tiie  omission  to  uivc  tlie 
noticeis  a  saving  ot  expense. 


tlic  cour.sc   of   ;ui 
iivo  het'ii  adinit*^    ' 
wlio    iH'ylfctcd 
l)i'  Di'dficd  to   |i.t_, 
'.  or    I'l't'uHal.      'r^yiyi 


a  dociiiuciit  sliall 
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lissidu  to  give  the 


